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LEXSEE 2001u.s. dist. lexis 6011

MARIA V. ALTMANN, Plaintiff, vs. REPUBLIC OF AUSTRIA, et al., Defendants.

CV 00-8913 FM C (AlJx)

UNITED STATESDISTRICT COURT FOR THE CENTRAL DISTRICT OF
CALIFORNIA

2001 U.S. Dist. LEXIS 6011

May 4, 2001, Decided

May 4, 2001, Filed

DISPOSITION:

[*1] Defendant's Motion to DismissDENIED. Plaintiff
fifteen (15) days leave to amend the Complaint to set
forth the basis for venue pursuant to 8§ 131(f)(3)
GRANTED.

CASE SUMMARY

PROCEDURAL POSTURE: Defendants, Austrian
government and gall ery, moved to dismiss plaintiff's suit
to recover paintings golen from her family by the Nazs
and in defendants' possession, under Fed. R. Civ. P.
12(b), for ladk of subjed matter jurisdiction and venue;
failure to state a ¢aim on which relief could be granted,;
and failure to join indispensable parties; forum non
conveniens, and sovereign immunity.

OVERVIEW: In 1999 when plaintiff leaned her
family had not donated certain paintings to defendants as
she had thoudht, plaintiff sued to recover the paintings,
which were stolen from her family by the Nazs in
Austriain the 1940s and were in defendants' possession.
Defendants moved to dismiss under Fed. R. Civ. P.
12(b). The motion was denied. The ourt concluded
defendants were not immune from jurisdiction, that it
had jurisdiction through the expropriation exception in
the Foreign Sovereign Immunities Act, 28 U.SC.S §
1601 et seq., the sole basis for jurisdiction over aforeign
state and its agencies. It found that defendant gallery, an
agency of defendant sovereign, and the paintings, were
advertised in the United States, defendant sovereign hed
a onsular office and owned red property in Los
Angeles, and promoted Austrian filmmakers in the
United States. Plaintiff made out a substantial and non-
frivolous claim that the paintings were taken in violation

of international law. Austria was not an adequate forum,
as the filing fee was over $ 10Q000 and the statute of
limitations would bar suit there.

OUTCOME: Motion to dsmisswas denied and plaintiff
was granted 15 dhys to amend and set forth the proper
basis for venue. Court had jurisdiction over defendants
by virtue of exceptions in the foreign sovereign
immunity statute, which applied to bah pre-1952 and
post-1952 ads. Austrian courts were an inadequate
forum. Plaintiff had not failed to join necessary parties.

CORE CONCEPTS

Civil Procedure : Pleading & Practice : Defenses,
Objections & Demurrers: Motionsto Dismiss

A motion to dismiss an adion for ladk of subjed matter
jurisdiction is properly brought under Fed. R. Civ. P.
12(b)(1). When considering a Rule 12(b)(1) motion
challenging the substance of jurisdictional allegations,
the oourt is not restricted to the faceof the pleadings, but
may review any evidence such as dedarations and
testimony, to resolve any factual disputes concerning the
existenceof jurisdiction.

International Law
Immunities Act
The Foreign Sovereign Immunities Act (FSA), 28
U.SC.S § 1601 et seqg., is the sole basis for jurisdiction
over a foreign state ad its agencies and
instrumentalities. Under the FSA, foreign states are
presumed to be immune from the jurisdiction of the
United States courts unlessone of the FSA's exceptions
applies. 28 U.SC.S § 1604.

: Immunity : Foreign Sovereign
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International Law :
Immunities Act

If a plaintiff's alegations and uncontroverted evidence
establish that a Foreign Sovereign Immunities Act, 28
U.SC.S 8§ 1601 et seq., exception to immunity applies,
the party claiming immunity beas the burden of proving
by a preponderance of the evidence that the exception
does not apply.

Immunity : Foreign Sovereign

International Law : Immunity : Sovereign Immunity
Under the restrictive principle of sovereign immunity,
the immunity of a foreign sovereign is recognized with
regard to a sovereign's public ads (jure imperii), but is
not recognized with resped to a sovereign's private ads
(jure gestionis).

International Law :
Immunities Act

The Foreign Sovereign Immunities Act, 28 U.SC.S. §
1601 et seq., codified the restrictive theory of sovereign
immunity and conferred subjed matter jurisdiction over
claims against foreign sovereigns on the United States
courts.

Immunity : Foreign Sovereign

Governments : Legidation : Effect & Operation :
Prospective & Retrospective Operation

Under Landgraf, in determining whether to apply a
legislative enadment to events that occurred prior to the
enadment, a court must first consider whether Congress
expresdy stated the statute's reach. If Congress made no
expresgon of its intent, the court must then determine
whether, if applied to events that precaled the
enadment's effedive date, the statute would have a
"retroadive dfed"; i.e., whether it would impair rights a
party possessed when he aded, impose new duties on a
party, or increase aparty's liabili ty for past conduct.

Civil Procedure: Jurisdiction : Jurisdictional Sources
Governments : Legidation : Effect & Operation :
Prospective & Retrospective Operation

Statutes conferring jurisdiction generally do not have a
retroadive dfed. Application of a new jurisdictional
rule usually takes away no substantive right but ssmply
changes the tribunal that isto hea the cae.

Governments : Legidation : Effect & Operation :
Prospective & Retrospective Operation

Retroadivity of legidative enadments is not favored in
the law.

Governments : Legidation : Effect & Operation :
Prospective & Retrospective Operation

In situations involving the question of retroadivity of
jurisdictional statutes, the United States Supreme Court

favors applying the law in effed at the time of the
dedsion.

International Law :
Immunities Act

The Foreign Sovereign Immunities Act (FSA), 28
U.SC.S § 1601 et seq., does not affed any substantive
law determining the liability of a foreign state or
instrumentality. This favors applying the FSA to pre-
1952events.

Immunity : Foreign Sovereign

Civil Procedure: Jurisdiction : Jurisdictional Sources

International Law : Immunity : Foreign Sovereign
Immunities Act

A claim brought pursuant to the Foreign Sovereign
Immunities Act, 28 U.SC.S § 1601 et seq.,"arises
under" federal law as that term is used in the U.S. Const.
art. 1.

International Law :
Immunities Act

The Foreign Sovereign Immunities Act, 28 U.SC.S. §
1601 et seq., applies to pre-1952 events, for purposes of
determining jurisdiction and immunity.

Immunity : Foreign Sovereign

International Law :
Immunities Act

The epropriation exception to foreign sovereign
immunity concerns itself with property taken in violation
of international law, rather than the taking of property in
violation of international law.

Immunity : Foreign Sovereign

International Law : Immunity : Sovereign Ilmmunity
See28 U.SC.S § 1605(8)(3).

Civil Procedure Jurisdiction
Jurisdiction : Jurisdiction Over Action
International Law : Dispute Resolution : Jurisdiction &
Conflicts of Laws

At the jurisdictional stage, a murt neal not determine if
property was taken in violation of international law; so
long as the plaintiff's claims are substantial and non-
frivolous, there is a sufficient basis for the exercise of the
court's jurisdiction. The foreign state against whom a
clam is made need not be the sovereign that
expropriated the property at issue. 28 U.SC.S 8§
1605(a)(3).

Subject Matter

International Law :
Determinations
There ae three requisites to a valid taking of property
under international law. Firgt, the taking must serve a
public purpose; second, aliens must not be discriminated
against or singled out for regulation by the state; and
third, payment of just compensation must be made.

Dispute Resolution : Liability
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International Law :
Immunities Act
Naz Germany is not recognized as a vaid foreign
sovereign.

Immunity : Foreign Sovereign

International Law : Dispute Resolution : Jurisdiction &
Conflicts of Laws

A plaintiff cannot complain that a taking has not been
fairly compensated unless the plaintiff has first pursued
and exhausted the domestic remedies in the foreign state
that is alleged to have caised the injury. However, this
exhaustion requirement is excused when the domestic
remedies are a sham, are inadequate, or would be
unreasonably prolonged.

International Law :
Immunities Act

The Foreign Sovereign Immunities Act, 28 U.SC.S. §
1601 et seg., defines an "agency or instrumentality of a
foreign state”" as any entity that is a separate legal person,
that is an organ of aforeign state, and that is not a dtizen
of the United States or creaed under the laws of any
third country.

Immunity : Foreign Sovereign

International Law :
Immunities Act
Commercial adivity is defined by the Foreign Sovereign
Immunities Act (FSA), 28 U.SC.S § 1601 et seq., as
either a regular course of commercia conduct or a
particular commercia transadion or ad. 28 U.SC.S §
1603(d). The cmmercial charader of an adivity is
determined by reference to the nature of the wurse of
conduct of a particular transadion or ad, rather than by
referenceto its purpose. When a foreign government ads
in a manner of a private player within the market, the
foreign sovereign's ads are "commercia” within the
meaning of the FSA.

Immunity : Foreign Sovereign

International Law : Immunity : Sovereign |mmunity

In determining whether a sovereign's ads are @mmmercia
for purposes of immunity, the focus of the inquiry is not
whether the sovereign ads with a profit motive; rather,
the issue is whether the particular adions that the foreign
state performs (whatever the motive behind them) are the
type of adions by which a private party engages in trade
and traffic or commerce

Congtitutional Law : Procedural Due Process : Scope
of Protection

Foreign sovereigns are not "persons' for purposes of the
Due ProcessClause.

Congtitutional Law : Substantive Due Process : Scope
of Protection

The United States Supreme Court has held that a state of
the United States is not entitled to substantive due
process Similarly, the United States Supreme Court has
noted that in common usage, the term person does not
include the sovereign, and statutes employing the word
are ordinarily construed to exclude it.

Congtitutional Law : Substantive Due Process : Scope
of Protection

The Foreign Sovereign Immunities Act, 28 U.SC.S. §
1601 et seq., does not grant a liberty interest for the
purposes of substantive due processanalysis.

International Law :
Doctrine
International Law :
Immunities Act
Foreign sovereign immunity, both under the common
law and now under the Foreign Sovereign Immunities
Act, 28 U.SC.S § 1601 et seq., has always been a
matter of grace ad comity rather than a matter of right
under United States law.

Dispute Resolution Comity

Immunity : Foreign Sovereign

International Law
Immunities Act
The Foreign Sovereign Immunities Act (FSA), 28
U.SC.S § 1601 et seq., must be interpreted subjed to
international agreements that were in existence a the
time of the FSIA's enactment.

: Immunity : Foreign Sovereign

Civil Procedure : Venue & Choice of Forum : Forum
Non Conveniens Dismissal

Under the doctrine of forum non conveniens, a district
court may dedine to exercise its jurisdiction, even
though the curt has jurisdiction and venue, when it
appeas that the mnvenience of the parties and the murt
and the interests of justice indicae that the adion should
be tried in another forum.

Civil Procedure : Venue & Choice of Forum : Forum
Non Conveniens Dismissal

The party moving for dismissl under the doctrine of
forum non conveniens must demonstrate the existence of
an adequate dternative forum and that the baance of
relevant private axd public interest fadors favor
dismissl.

Civil Procedure : Venue & Choice of Forum : Forum
Non Conveniens Dismissal

The eistence of the availability of an adequate
dternative forum is a threshold issue, and dismissal is
not appropriate if such aforum is unavail able.

Civil Procedure : Venue & Choice of Forum : Forum
Non Conveniens Dismissal
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Even though a @urt may not dismiss on forum non
conveniens grounds when the foreign forum does not
provide the same range of remedies as are available in
the home forum, the dternative forum must provide
some potential avenue for redress A foreign forum is
inadeguate when it offers no remedy at al.

Civil Procedure : Venue & Choice of Forum : Forum
Non Conveniens Dismissal

A foreign forum's requirement that the plaintiff post a
bond to proceal with litigation will generally not make
the forum inadequate, unless the plaintiff is indigent or
the excessvely high amount of the bond makes it unduly
burdensome.

Civil Procedure : Parties, Claims & Joinder
Permissive Joinder of Parties
SeeFed. R. Civ. P. 19(a).

Civil Procedure : Parties, Claims & Joinder : Joinder
of Necessary Parties

When persons are aware of an adion but chocse not to
claim an interest by failing to join in the adion, they are
not considered necessary parties.

Civil Procedure : Parties, Claims & Joinder : Joinder
of Necessary Parties

Absent parties are not necessary parties if their interests
are alequately represented by existing parties.

Civil Procedure : Venue & Choice of Forum
International Law : Immunity : Foreign Sovereign
Immunities Act

See28 U.SC.S § 1391(f)(1)-(4).

COUNSEL:
For MARIA V ALTMANN, plaintiff: E Randd
Schoenberg, E Randal Schoenberg Law Offices, Los
Angeles, CA.

For REPUBLIC OF AUSTRIA, AUSTRIAN
GALLERY, defendants. Scott P Cooper, Jonathan E
Rich, Tanya L Forsheit, Andrea K Dougas, Proskauer
Rose, Los Angeles, CA.

BET TZEDEK LEGAL SERVICES, amicus. Margot A
Metzner, Janie F Schuman, Shella Olivarez Redo,
Morrison Bostrom, Morrison & Foerster, David A Lash,
Bet Tzedek Legal Services, Los Angeles, CA.

JUDGES:
FLORENCE-MARIE COOPER, Judge, United States
District Court.

OPINIONBY:

FLORENCE-MARIE COOPER
OPINION:

ORDER DENYING DEFENDANTS MOTION
TO DISMISS ORDER GRANTING LEAVE TO
AMEND COMPLAINT

Plaintiff is the niece &ad heir of Adele Bloch-Bauer
who was a model for, and whose husband was the owner
of, works of art painted by Gustav Klimt. Plaintiff brings
this adion to remver six Klimt paintings which were
stolen by the Nazs and are presently in the possession of
Defendants. By this Order, the Court concludes that it
has jurisdiction over defendants by virtue of an immunity
[*2] exception contained in the Foreign Sovereign
Immunities Act.

This meatter is before the Court on the Defendants
Motion to Dismiss under Fed. R. Civ. P. 12(b)(1) for
lack of subjead matter jurisdiction, under Rule 12(b)(6)
for failure to state a ¢aim upon which relief may be
granted, n1 under 12(b)(3) for ladk of venue, under Rule
12(b)(7) for failure to join indispensable parties, and
under the doctrine of forum non conveniens. For the
ressons dated herein, the Defendants Motion is
DENIED.

nl Defendants Rule 12(b)(6) motion was
based on the ad of state doctrine. Defendants
have since withdrawn this motion.

|. Background

A. Factual Allegations of Complaint
1. The Nature of the Dispute

The present dispute ceiters on ownership rights to
six paintings by the world-renowned artist, Gustav
Klimt. Spedficdly, at issue in the arrent adion are six
paintings with the following titles: Adele Bloch-Bauer |,
Adele Bloch-Bauer 11, Beechwood, Apple Tree |, Houses
in Unterach am Attersee [*3] , and Amalie Zuckerkandl
(colledively, "the paintings'). n2 The paintings are
currently in the possesson of the Republic of Austria
("the Republic*) and/or the Austrian Gallery ("the
Gallery™). n3 Plaintiff seeks recovery of these paintings
that were owned by her family before they were stolen
by the Nazsinthe ealy 194Gsin Austria. n4

n2 The paintings at issue ae vaued at
approximately $ 150milli on. It appeas that these
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paintings are significant works of art in the
Gallery's colledion. All the paintings, with the
exception of Amalie Zuckekand, have been
displayed in the Gall ery within the last two yeas.
Adele Bloch-Bauer | appeas on the cover of the
Gallery's guidebodk, and Adele Bloch-Bauer I,
Adele Bloch-Bauer II, and Amalie Zuckekand
appea in a book entitled Klimt's Women that is
edited by Gallery employees and distributed in
the United States by Yale University Press These
three paintings were dso featured in an
exposition entitled "Gustav Klimt: Portraits of
European Women" that was held from September
20, 2000 to January 7, 2001, in Vienna. [*4]

n3 Colledively, the Republic and the Gallery
are referred to as "Defendants” or "Austria”.

n4 Plaintiff is Jewish. She and her family
suffered perseaution under the Naz regime in
Austriaand ultimately fled the @untry.

Prior to 1938, Austria was an independent
democratic republic. In 1938 the Nazs invaded
Austria ("the Anschluss') and claimed Austria &
a part of Germany. Almost immediately after the
invasion, the Nazs enaded anti-Jewish laws and
reguations that severely restricted the property
rights of those of Jewish descent. Businesses and
property belonging to Jews was "aryanized," i.e.,
given to non-Jewish individuals whose loyalty
belonged to the Naz party.

2. Eventsin Pre-World War Il Austria

The paintings at issue were owned by Ferdinand
Bloch-Bauer, Plaintiff's uncle. Plaintiff's  aunt,
Ferdinand's wife, Adele Bloch-Bauer, died in 1925
When Adele died, she left awill asking that her husband
consider donating six paintings to the Austrian Gallery
on his deah. n5 When the will was probated, the
paintings were found to be part of Ferdinand's property,
not Adele's. [*5] Ferdinand stated in 1926 that he
intended to dmate the paintings in acwmrdance with his
wife's wishes, but did not ever do so. Ferdinand danated
one painting to the Gallery in 1936 a painting by Gustav
Klimt entitled SchlossKamner am Atterseelll .

n5 The six paintings addresed in Adele's
will are Adele Bloch-Bauer 1, Adele Bloch-Bauer
II, Beedwood, Apple Treel, Houses in Unterach
am Attersee and Schloss Kamner am Attersee
[Il. The portrait of Amalie Zuckerkandl, which is
also at issue in this adion, was not among those
mentioned in Adele's will. Conversely, Schloss

Kamner am Atterseelll, which was mentioned in
Adele's will, is not at issue in this adion because
Ferdinand dmated it to the Gallery in 1936

3. Plaintiff's Escape to the United States

Plaintiff was married shortly before the Naz's
annexation of Austriain 1938 Plaintiff and her husband
escgped Austria to the Netherlands, to Britain, and
finaly to the United States. In 1942 Plaintiff arrived in
Los Angeles, where [*6] she has lived since that time.
Plaintiff became anaturalized citizenin 1945

4. Ferdinand and His Artwork -- The Nazi
Occupation of Austria

Ferdinand left Austria in 1938 the Nazs took his
home, his business and his artwork. Four hundred pieces
of porcdain were sold at public auction. Several
Nineteenth century Austrian paintings went to Adalph
Hitler's and Herman Goring's private mlledions. Dr.
Erich Fuhrer, a Naz lawyer in charge of liquidating
Ferdinand's colledion, also benefitted.

The paintings at issue in the present suit were
transferred in various ways:

Adele Bloch-Bauer | and Apple Treel were traded in
1941 to the Austrian Gallery for Schloss Kammer am
Atterseelll . n6 Adele Bloch-Bauer | appeas on the wver
of the Gallery's official guidebodk of the museum.

n6 SchlossKammer am Atterseelll was later
sold to Gustav Klimt's son. In 1961, this painting
was donated to the Gall ery.

Beetwood was ld in November 1942 to the
Museum of the City of Vienna In 1947 [*7] the
Museum offered to return the painting to Plaintiff and
Ferdinand's other heirs (colledively, "the heirs') in
exchange for refund of the purchase price The painting
was, in the late 194G, transferred to the Gall ery with the
asgstance of the heirs lawyer.

Adele Bloch-Bauer || was old in March 1943to the
Austrian Gallery.

Houses in Unterach am Attersee was kept by Dr.
Fuhrer for his personal colledion. This painting was later
retrieved from that colledion by Plaintiff's brother. It
was in posesdon of the heirs Austrian lawyer in late
194Gs and was returned to the Gallery in exchange for
export licenses for other works of art.

The original dispaosition of Amalie Zuckekand n7 is
not known; the painting eventually turned up in the
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hands of art deder Vita Kunstler, who dmated it to the
Gallery in 1988

n7 Another Austrian family has aserted
ownership rights to this painting as well .

5. After the War

Ferdinand ded just a few months after the war in
Europe ended, but he took [*8] preliminary steps to
retrieve his golen property. Ferdinand made no bequest
in hiswill to the Austrian Galery.

In 1946 the Republic enaded a law dedaring that
al transadions that were motivated by discriminatory
Naz ideology were to be deemed null and void;
however, the Republi ¢ often required the original owners
of such property, including works of art, to repay to the
purchaser the purchase price before an item would be
returned.

Austrian law also prohibited the export of artworks
that were deemed to be important to Austria's cultural
heritage. It was the padlicy after the war to use the export
license law to force Jews who sought export of artworks
to trade atworks for export permits on other works.

6. Ferdinand's Heirs Attempts to Seaure the
Paintings After the War

In 1947, a Swiss court recognized Plaintiff as the
heir to 25% of Ferdinand's estate. The heirs retained an
Austrian lawyer to attempt to secure return of
Ferdinand's property. Plaintiff's older brother was a
captain in the Alli ed Forces, and he personally recovered
Houses in Unterach am Attersee from Dr. Fuhrer's
private olledion. The painting was kept in his or his
lawyer's apartment in Vienna[*9] pending permisson to
export the painting.

In February 1948 the Austrian lawyer sought return
of Adele Bloch-Bauer 1, Adele Bloch-Bauer 1, and Apple
Tree| from the Gallery. The Gallery aserted that five of
the six paintings at issue were bequeahed to it by the
will of Adele Bloch-Bauer in 1926 and that Ferdinand
was merely granted permission to keep the paintings
during his lifetime. The Galery demanded the heirs
return the remaining paintings to it.

7. The Museum's Actions In Proteding Its
Colledion

In March 1948 Dr. Garzaolli of the Austrian
Gallery leaned o the mntents and probate procealings
of Adeles will. Spedficdly, Garzaolli leaned that
Adele had expressed the wish that Ferdinand dmate the
paintings to the Gallery, but that Adele had not herself

bequeahed the paintings to the Gallery. Garzarolli
adknowledged as much in a March 8, 1948 letter to his
predecesor wherein Garzarolli expressed his concern at
his predecesor's failure to oltain a dedaration of gift in
favor of the state from Ferdinand. n8 Dr. Garzarolli did
not reved to the heirs or their lawyers the files from
Adele's probate procealings that he had in hs
possesdon; rather, [*10] he prepared to sue the heirs for
the remaining paintings.

n8 An excerpt of this letter is st forth in P
42 d the Complaint:

Because there is no mention of these fads [the
purported donation of the Klimt paintings by
Adele or Ferdinand] in the available files of the
Austrian Gallery, i.e., neither a ourt-authorized
nor a notarized or other personal dedaration of
Ferdinand Bloch-Bauer exists, which in my
opinion you certainly should have obtained, | find
myself in an extremely difficult situation. ... |
cannot understand why even during the Naz era
an incontestable dedaration of gift in favor of the
state was never obtained from Ferdinand Bloch-
Bauer. ...

In any case, the situation is growing into a
seasnake ... | am very concerned that up until
now all of the caes of restitution have brought
with them immense @nfusion. In my opinion it
would be dso in your interest to stick by me
while thisis rted out. Perhaps that way we will
best come out of this not exadly danger-free
situation.

[*11]
8. The Exchange -- Donationsfor Export Licenses

In late March 1948 Gdlery officias reviewed the
artwork in the gartment belonging to Plaintiff's brother
or his lawyer to determine whether an export license
could be granted. The officials recognized the pieces as
part of Ferdinand's colledion. Dr. Garzarolli sought the
asgstance of the Austrian Attorney General in obtaining
possesson of the remaining threepaintings.

In ealy April, Dr. Garzaolli wrote to Dr. Otto
Demus, president of the Federal Monument Agency (the
agency in charge of the export licenses), and suggested
that the processng of export permits for Ferdinand's
colledion be delayed "for tadicd reasons.” Dr. Demus
met with the heirs' lawyer regarding the atwork arealy
in Austria axd aher items of artwork belonging to
Ferdinand to be returned to Austria by the Allied forces.
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The lawyer understood from Dr. Demus that "donations’
to the Gallery would have to occur in order to procure
export licenses for any of Ferdinand's coll edion.

The lawyer, on behaf of the heirs, N9 agredd to
"donate" the Klimt paintings in exchange for permits on
the remaining items. The lawyer leaned the mntents of
Adele's [*12] will, but thought Ferdinand's expressed
intention to danate the Klimt paintings would be binding.
The lawyer exeauted a document purporting to
adknowledge the intention to dmate the paintings
expresed in Adele's will. The lawyer gave the Gallery
Housesin Unterach am Attersee on April 12, 1948

n9 Plaintiff was unaware of the atorney's
adions urtil 1999 She did not authorize the
attorney to negotiate on her behalf, nor did she
authorize "donating" the paintings to the Gall ery.
Until 1999 Plaintiff believed that her family had
donated the paintings to the Galery. The
Gallery's misrepresentations to the atorney were
relayed to her brother, who later relayed them to
her.

9. 1998 Discovery by Austrian Journalist

In 1998 after the seizure of two paintings by Egon
Schiele in New York, n10 the Austrian federal minister
opened up the Gallery's archives to permit reseachers to
prove that no looted artworks remained in Austria
Theredter, an Austrian journalist, Hubertus Czernin,
published a series[*13] of articles expasing the fact that
Austria's federal museums had profited grealy from
exiled Jewish famili es after the war. n11 Adele Bloch-
Bauer 1, reported by the Gallery as being donated to the
Gallery in 1936 was reveded to have been transferred to
the museum in 1941with aletter from Dr. Fuhrer signed
"Heil Hitler." The achives were dosed, but government
reseach esentialy confirmed Czernin's gories.

n10 The painting Portrait of Wally by Egon
Schiele was taken from its owner in Naz-
occupied Austria.  United Sates v. Portrait of
Wally, 105 F. Supp. 2d 288 (SD.N.Y. 2000). At
the endd of World War Il, the painting was
recovered by Allied Forces and was returned to
Austria to be returned to its rightful owner. Id.
The painting was not ever returned to its owner.
Id. In 2000, the painting, while on loan to the
Museum of Modern Art in New York City, was
seized pursuant to a seizure order issued by a
United States magistrate judge pending
procealings under the National Stolen Property

Act ("NSPA"), 18 U.SC. § 2314, which
prohibits transporting stolen goods in foreign
commerce |d. The ourt held that the painting
could not be ansidered "stolen” under the NSPA
once it was recmvered by Allied Forces becaise
the Allied Forces would be mnsidered the
owner's "agent" for purpases of the NSPA. [*14]

nll In January 1999 the Austrian
government permitted Czenin to copy
documents from the Gallery archives. Czernin
provided copies of these documents to Plaintiff's
lawyer, and Plaintiff leaned how the Klimt
paintings came to be in the posession of the
Austrian Gallery.

Cdlifornia law remgnizes that owners of
stolen works of art are often ureble immediately
to file a case of adion for its recovery. See
Society of California Pioneers v. Baker, 43 Cal.
App. 4th 774, 50 Cal. Rptr. 2d 865 (1996); Cal.
Code Civ. P. § 338 (establishing a three yea
statute of limitations that acaues upon the
discovery of the whereabouts of a stolen article of
artistic significance).

10. New Law Favoring Return of Artwork Stolen
by Nazis

In response, in September 1998 a new restitution
law was proposed in Austria, designed to return artworks
that had been donated to federal museums under duress
in exchange for export permits. The law was enaded in
December.

A committee of government officids and art
historians was formed by the new law, and in February
1999 the committee recommended [*15] that hundreds
of artworks be returned to their rightful owners. In
response to inquiries from the Austrian parliament,
Minister Gehrer, Austria's federal minister of education
and culture, concluded that there was an evident
connedion between the donation of the Klimt paintings
and the export permit law.

There was pdliticd oppdsition to the return of the
Klimt paintings. The cmmittee recaved an incomplete
report regarding the Klimts, and some members did not
recave an expert's opinion regarding the invalidity of the
purported bequest to the Gallery. On June 28, 1999, the
committee met and affirmed a recommendation that the
Klimts not be returned. The vote on the return of the
paintings was predetermined, and one member of the
committee eentually resigned in protest. The cmmmittee
did vote to return 16 Klimt drawings and 19 prcdain
settings previously donated by the family in exchange for
export permits.
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Plaintiff protested the committee's dedsion and
requested arbitration. The Republic rejeded this
approach, suggesting that the heirs only remedy was to
go to court.

11 Attempt at Austrian Judicial Intervention

In September 1999 Plaintiff announced she would
file [*16] a lawsuit regarding the paintings. However,
the oourt costs associated with bringing such a suit in
Austria ae determined by the amount in controversy.
Plaintiff would have to pay a filing fee of approximately
two milli on Austrian Schillings n12 for the privilege of
suing the Republic and the Gall ery even after obtaining a
partial waiver of court costs. The Austrian Court noted
the amount of Plaintiff's assts and suggested that
Plaintiff should spend all of her liquid assts in
furtherance of her claim becaise the dternative would be
to charge the ourt costs to the Austrian public.

nl2 The airrent exchange rate of Austrian
Schillings to United States Dollars s
approximately 15:1. In today's terms the filing fee
would be gproximately $ 133000. In October
1999 when Plaintiff filed her request for
asgstance the Austrian Schilling was gronger
against the United States dollar, so the filing fee
was dightly higher. According to Plaintiff, the
exchange rate in October 1999was 10:1, and the
filing fee would have been $ 200000
Nevertheless regardless of the exchange rate
used, the filing feeis quite substantial.

[*17]

B. Factual Allegations Regarding Jurisdiction n13

nl3 Plantiff aso makes allegations
regarding the adivities of the National Tourist
Office in United States. These dlegations may
not be used to aseert jurisdiction over the
Republic or the Gallery. See 28 U.SC. §
1605(a)(3) (applying expropriation exception to
FSA when expropriated property is owned o
operated by an agency or instrumentality of the
foreign state when that agency or instrumentality
is engaged in commercia adivity in the United
States).

The Gallery publishes a museum guidebodk in
English avail able for purchase by United States citizens.
The Gallery has lent Adele Bloch-Bauer | to the United
Statesin the past.

The Gallery is visited by thousands of United States
citizens eat yea. The Gallery's colledion, including the
paintings at issue in this adion, is advertised in the
United States.

The Republic has a onsular officein Los Angeles.
The Republic promotes Austrian filmmakers [*18] in
United States. The Republic owns red property in Los
Angeles.

C. Plaintiff's Claims

Plaintiff seeks remvery under a variety of causes of
adion. Her first cause of adion is for dedaratory relief
pursuant to 28 U.SC. 8 2201; Plaintiff seeks a
dedaration that the Klimt paintings sould be returned
pursuant to the 1998 Austrian law. Plaintiff's soond
cause of adion is for replevin, presumably under
Cdlifornia law; Plaintiff seeks return of the paintings.
Plaintiff's third cause of adion seeks rescission of any
agreements by the Austrian lawyer with the Gallery or
the Federal Monument Agency due to mistake, duress,
and/or ladk of authorization. Plaintiff's fourth cause of
adion seeks damages for expropriation and conversion,
and her fifth cause of adion seeks damages for violation
of international law. Plaintiff's $xth cause of adion seeks
imposition of a constructive trust, and her seventh cause
of adion seeks restitution based on unjust enrichment.
Finadly, Plaintiff's eighth cause of adion seeks
disgorgement of profits under the California Unfair
BusinessPradices law.

D. The Present Motion

Defendants argue that they [*19] are immune from
suit under the doctrine of sovereign immunity, and that
the Foreign Sovereign Immunities Act ("FSA"), 28
U.SC. § § 1601, et seq., does not strip them of this
immunity. Defendants also argue that the Court should
dedine to exercise jurisdiction over the present dispute
under the doctrine of forum non conveniens, that the
adion should be dismissd for Plaintiff's failure to join
indispensable parties under Fed. R. Civ. P. 19, and that
venue in the Central District of Californiaisimproper.

Plaintiff argues that Defendants are subjed to the
Foreign Sovereign Immunities Act, but that the
expropriation exception to sovereign immunity is
applicable to Defendants. Plaintiff also argues that even
if Defendants are not subjed to the FSA, they are
required to return the paintings under international and
Austrian law. Plaintiff argues that the Court should not
apply the doctrine of forum non conveniens becaise no
ressonable dternative forum is available. Plaintiff also
argues that dismissal is not required under Fed. R. Civ.
P. 19 becaise Plaintiff has recdved assignments of rights
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from other parties with interest in the paintings and [*20]
because, in the asence of an aternative forum, it would
be unjust to dismiss the present adion. Finaly, Plaintiff
argues that venue is appropriate in the Central District
becaise Defendants have failed to deliver the paintings
to her within the district and becaise Defendants do
businesswithin the district.

. Subjed¢ Matter Jurisdiction -- The
Applicability of the Foreign Sovereign Immunities
Act

A. Rule 12(b)(1) Standard

A motion to dsmiss an adion for lak of subjed
matter jurisdiction is properly brought under Fed. R. Civ.
P. 12(b)(1). The objedion presented by this motion is
that the Court has no authority to hear and dedde the
case. When considering a Rule 12(b)(1) motion
challenging the substance of jurisdictional allegations,
the Court is not restricted to the faceof the pleadings, but
may review any evidence such as dedarations and
testimony, to resolve any factual disputes concerning the
existence of jurisdiction. SeeMcCarthy v. United Sates,
850F.2d 558 560 (9th Cir.1988.

B. Foreign Sovereign Immunities Act -- General Rule

The FSA is the sole basis for jurisdiction over a
foreign state and its agencies and instrumentalities. [*21]
Argentine Republic v. Amerada Hess Shipping Corp.,
488 U.S 428, 434, 109 S. Ct. 683, 102 L. Ed. 2d 818
(1989. Under the FS A, foreign states are presumed to
be immune from the jurisdiction of the United States
courts unless one of the FSA's exceptions applies. 28
U.SC. § 1604

C. Burden of Proof Under FSIA

If a plantiff's alegations and uncontroverted
evidence establish that an FSA exception to immunity
applies, the party claiming immunity beas the burden of
proving by a preponderance of the evidence that the
exception does not apply. Sderman ce Blake v Republic
of Argentina, 965 F.2d 699 (9th Cir. 1992, cert. denied,
507U.S 1017, 113 S Ct. 1812(1993).

D. Applicability of FSIA to pre-1952 Events
1. TheTate Letter

Until 1952 foreign states and their agencies and
instrumentaliti es were &solutely immune from suit in
United States courts. Verlinden B.V. v. Central Bank of
Nigeria, 461 U.S. 480, 486, 103 S Ct. 1962, 76 L. Ed. 2d
81(1983; Sderman ce Blake, 965 F.2d a 705. In 1952,

the Acting Legal Adviser of the State Department, Jadk
[*22] Tate, sent aletter ("the Tate Letter") to the Acting
Attorney General announcing that the State Department
was adopting the restrictive principle of foreign
sovereign immunity. Verlinden, 461 U.S at 487, n.9.
Under the restrictive principle of sovereign immunity,
the immunity of a foreign sovereign is recognized with
regard to a sovereign's public ads (jure imperii), but is
not recognized with resped to a sovereign's private ads
(jure gestionis). Sderman ce Blake, 965 F.2d at 705
(citations omitted).

The Tate Letter, while announcing this new padlicy,
did not provide ourts with concrete standards for
determining whether to asert jurisdiction over suits
againgt foreign states. Id. In 1976, with the passage of the
FSA, Congress provided such standards. Id. The FSA
codified the restrictive theory of sovereign immunity and
conferred subjed matter jurisdiction over claims against
foreign sovereigns on the United States courts. Id.; H.R.
Rep. No. 1487, 94th Cong., 2d Sess, reprinted in 1976
U.S. Code & Admin. News at 6613

2. Defendant's Position -- FSIA Does Not Apply
to Pre-1952 Events

Defendants argue that because [*23] the FSA was
meant to codify the restrictive principle of sovereign
immunity, and becaise this palicy was not was adopted
until 1952 the FSA is not applicable to adions that
occurred prior to 1962. Defendants contend, therefore,
that they are entitled to absolute sovereign immunity in
acordance with the State Department's policy prior to
the issuance of the Tate Letter. Defendants' position is
not without suppart.

The Eleventh Circuit first considered this isaue in
1986 See Jackson v. People's Republic of China, 794
F.2d 1490 (11th Cir. 1986), cert. denied, 480 U.S. 917,
107 S Ct. 1371, 94 L. Ed. 2d 687 (1987). At issue in
Jackson were daims regarding beaer bonds issued by
the Imperial Government of China in 1911 that were to
mature in 1951 Id. at 1497. The Eleventh Circuit
affirmed the district court's holding that the FSIA did not
confer jurisdiction for adions prior to the issuance of the
Tate Letter. 1d. The Eleventh Circuit reasoned that courts
normaly presume that legidative enadments are to
apply prospedively, and that there was no reason to
deviate from this presumption because the FS A was not
intended [*24] to affed the substantive law of liability.
Id. The Eleventh Circuit agreed with the district court's
ressoning that to apply the FSIA to pre-1952 events
would interfere with China's established expedations of
absolute immunity. Id. Therefore, the Eleventh Circuit
concluded, the FSA did not apply to pre-1952 events.
Id. at 1499.
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In 1985 the District Court for the District of
Columbia relied on Jackson and held that the FS A did
not apply to a daim based on a 1922 agreement between
the plaintiff and the United States of Mexico. Sade V.
United Sates of Mexco, 617 F. Siypp. 351, 356 (D.D.C.
1985. The digtrict court in Sade, like the Eleventh
Circuit in Jackson, reasoned that the presumption of
prospedive gplicdion of legislative eadments
supparted Mexico's position that the FS A did not apply
to pre-19%2 events. Id. at 356. The Sade court also had
the same ncerns as the Jackson court regarding
interfering with the foreign sovereign's established
expedations of absolute immunity. Id. at 357. Later, in
1993 the District Court for the District of Columbia
again held, relying [*25 on Jackson and Sade, that the
FSA was inapplicable to pre-1952 events. Djordjevich
v. Bundesminister Der Finarwen, Federal Republic of
Germany, 827 F. Supp. 814 (D.D.C. 1993. This cese
was affirmed by the District of Columbia Circuit on
other grounds.

In 1988 the Seoond Circuit relied on Jackson and
Sade and held that the Union of Soviet Socialist
Republics ("USR") was absolutely immune from claims
based on debt instrumentsissued by the Russan Imperial
Government in 1916 kecause the daims arose prior to
the issuance of the Tate Letter. Carl Marks & Co. v.
Union d Soviet Saialist Repullics, 841 F.2d 26, 27 (2d
Cir. 1988, cert. denied, 487 U.S 1219, 108 S. Ct. 2874,
101 L. Ed. 2d 909 (1988. The Court noted that a
retroadive gplicdion of the FSIA would adversely
affect the USSR's sttled expedation of immunity from
suit in the United States courts. 1d.

Although the Defendants' position on the FSIA's
applicability to pre-1952eventsis supparted by case law,
the a@ntinued viability of these caesisin doubt in light
of the United States Supreme Court's subsequent
dedsion in Landgaf v. US Film Produwcts, 511 U.S
244,114 S Ct. 1483, 128 L. Ed. 2d 229 (1994). [*26]
Landgaf, as well as cases dedded after Landgaf
regarding the FSIA's application to pre-1952 events, lead
the Court to conclude that the FSIA applies to pre-1952
events.

E. Landgraf v. USI Film Products, Inc.

In Landgaf, the United States Supreme Court held
that in determining whether to apply a legidative
enadment to events that occurred prior to the enadment,
a aourt must first consider whether Congress expresdy
stated the statute's readr. Landgaf, 511 U.S at 280. If
Congress has made no expresson of its intent, the aurt
must then determine whether, if applied to events that
preceled the enadment's eff edive date, the statute would
have a"retroadive dfed"; i.e., whether it would impair

rights a party possessed when he aded, impose new
duties on a party, or incresse aparty's liability for past
conduct. Id. Statutes conferring jurisdiction generally do
not have aretroadive dfed. Id. at 274 ("We have
reguarly applied intervening statutes conferring or
ousting jurisdiction, whether or not jurisdiction lay when
the underlying conduct occurred or when the suit was
filed"). "Application of a new jurisdictiona [*27] rule
usually ‘takes away no substantive right but simply
changes the tribunal that isto hea the cae.™ Id. (citation
omitted).

The Landgraf case noted the tension between two
principles of statutory interpretation. The first principle
isthat normally a court isto apply the law in effed at the
time it renders a dedsion. Id. at 264. The second
principle is that cited by the Jackson, Carl Marks, and
Sade cases. Retroadivity of legislative enadmentsis not
favored in the law. Landgaf, 511 U.S at 264. In its
discussion of retroadive gplicaion of jurisdictional
statutes, the Supreme Court noted that the first principle -
- application of present law -- is the most relevant.
"Present law normally governs in such situations becaise
jurisdictional statutes 'spe&k to the power of the wurt
rather than the rights or obligations of the parties.” Id.
(citation omitted). Thus, the Supreme Court rejeded the
rationale that was employed by the Jackson, Carl Marks,
and Sade courts in situations involving the question of
retroadivity of jurisdictional statutes. In these situations,
the Supreme Court favors applying the law [*28] in
effect at the time of the dedsion.

The FSA does not affed any substantive law
determining the liability of a foreign state or
instrumentality. First Nat'l City Bank v. Banco Para El
Comercio Exterior de Cuba 462 U.S. 611, 620, 103 S
Ct. 2591, 77 L. Ed. 2d 46 (1983). Seealso H.R. Rep. No.
94-1487 (1976), reprinted in 1976 U.S. Code Cong. &
Admin. News at 6610 ("The bill i s not intended to affed
the substantive law of liability."). nl4 This favors
applying the FSIA to pre-1952 events. See Jéfries v.
Wood, 114 F.3d 1484 (9th Cir.) (en banc) (noting that
Landgaf identified statutes that confer or oust
jurisdiction as an example of statutes that generally do
not have aretroadive dfed), cert. denied, 522 U.S
1008 118 S Ct. 586, 139 L. Ed. 2d 423 (1997). Other
courts that have, after Landgaf, considered the
applicability of the FIA to pre-1952 events have
suggested or concluded that the FSA should apply to
pre-1952 events. In 1994 the District of Columbia
Circuit addressed the issue in Princz v. Federal Repulic
of Germany, 307 U.S. App. D.C. 102, 26 F.3d 1166
(D.C. Cir. 1999, cet. [*29] denied, 513 U.S. 1121,
115 S Ct. 923, 130 L. Ed. 2d 803 (1995. There, the
court noted that there is a strong argument in favor of
applying the FSIA to pre-1952events. 26 F.3d at 1170
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The FSA provides that "claims of foreign states to
immunity should henceforth be decided by courts of the
United States ... in conformity with the principles set
forth in this chapter." 28 U.SC. § 1602 (emphasis
added). This language, the Princz court stated, suggests
that the FSIA isto be gplied to all cases dedded after its
enadment regardiess of when the plaintiff's cause of
adion may have acecued. Princz, 26 F.3d & 1170. The
Princz court also noted that this result is suppaorted by
Landgaf because the FSA isajurisdictional statute that
does not alter substantive legal rights. n151d. at 1171.

nl4 But see Verlinden B.V. v. Central Bank
of Nigeria, 461 U.S 480, 103 S. Ct. 1962, 76 L.
Ed. 2d 81 (1983). The Verlinden Court rejeaed a
congtitutional challenge to the FSIA and held that
a daim brought pursuant to the FSIA "arises
under" federal law as that term is used in Article
[l of the United States Constitution. In arriving
at this conclusion, the Court noted that the FS A
is more than a mere jurisdictional statute:

As the House Report clealy indicaes, the
primary purpose of the ad¢ was to "set forth
comprehensive  rules governing sovereign
immunity" ...; the jurisdictional provisions of the
Act are smply one part of this comprehensive
scheme. The Act thus does not merely concern
accessto the federal courts. Rather, it governs the
types of adions for which foreign sovereigns may
be held liable in a @urt in the United States,
federal or state. The Act codifies the standards
governing foreign sovereign immunity as an
asped of substantive federal law, ... and applying
those standards will generaly require
interpretation of numerous points of federal law.

Id. at 496-97 (citations omitted). At first glance

the aove-quoted passage from Verlinden seems
a odds with First Natl City Bark's
pronouncement that the FSIA was not intended to
affect the substantive law determining the
liabili ty of a foreign state. These caes, however,
were dedded in the same session of the United
States Supreme Court, and were issued within
one month of each other. SeeVerlinden, 461 U.S
at 480 (dedded May 23, 1983; First Nat'l City
Bank, 462 U.S. at 611 (dedaded June 17, 1983).
Presumably, therefore, any inconsistencies
between the two dedsions would have been
resolved prior to the isuuance of First Nat'l City
Barnk. A closer reading of Verlinden leals the
Court to the onclusion that there is no
inconsistency between the two dedsions.

The Verlinden Court reasoned that the FSIA
was within Congress' Article | power to regulate
foreign commerce, and that the FSIA was within
the Article Il limitations on the power of the
judiciary because daims against foreign
sovereigns would necessarily arise under federal
law.

Congress pursuant to its unquestioned
Article | powers, has enaded a broad statutory
framework governing assertions of foreign
sovereign immunity. In so ddng, Congress
deliberately sought to channel cases against
foreign sovereigns away from the state wurts and
into the federal courts, thereby reducing the
potential for a multiplicity of conflicting results
among the murts of the 50 states. The resulting
jurisdictional grant is within the bounds of
Article I11, since every action against a foreign
sovereign, necessarily involves application of a
body of substantive federal law, and accordingly
"arises under” federal law, within the meaning
of Articlelll.

Id. at 497 (emphasis added). [*30]

nl5 Defendants corredly note that Lin v.
Government of Japan, 1994 U.S Dist. LEXIS
6061, No. 92-2574, 1994 WL 193948 (D.D.C.,
May 6, 199), held that the FSIA should not be
applied to pre-19%2 events. The Lin court
explicitly noted that Landgaf did not reguire a
contrary result. 1d. at *12. However, Lin is not
persuasive for two reasons. First, the dedsion
itself is not a published dedsion and is therefore
of little precadential value in light of the District
of Columbia Circuit's Rule 28(c), which prohibits
the dtation of this case as precalent to the
Digtrict of Columbia. Second, Lin was dedded
before Princz and Creighton, in which the
District of Columbia Circuit noted that, under
Landgaf, application of the FSA to pre-1952
eventsis appropriate.

Later, in 1999 the District of Columbia Circuit held
that a 1988 amendment to the FSIA could be gplied to
events precaling the amendment's enaadment. Creighton
Limited v. Government of the State of Qatar, 337 U.S.
App. D.C. 7, 181 F.3d 118 (D.C. Cir. 1999. The wurt
reasoned that the amendment was [*31] jurisdictional in
nature and that therefore, under Landgaf, could be
applied under the principle of statutory interpretation
requiring the curt apply the law in effed at the time it
rendersadedsion. 181F.3d a 124.
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A district court in the Northern District of Illinois
relied on Princz and Creighton and held that the FSIA
could be gplied to pre-1952 events. Haven .
Rzeczpospolita Polska (Republic of Poland), 68 F. Supp.
2d 943, 945 (N.D. Il. 1999) (denying Poland's motion to
dismiss claims based on alegations of expropriation of
red property during and shortly after World War 11).
Although the Haven court noted that the determination of
whether to apply the FSA to pre-1952 events was a
difficult question to resolve, the murt noted that the post-
Landgraf cases of Princz and Creighton were more
persuasive than the pre-Landgraf cases of Jackson and
Carl Marks. This Court agrees.

For these reasons, the Court holds that the FSA
appliesto pre-1952 events. n16

nl6 Both parties em to assume that only
pre-1952 conduct is at issue in this adion.
Indedd, the conduct of Gallery officialsin the late
194Gs is relevant, but other conduct -- well after
1952 -- is at issue & well. Plaintiff's claims
include dl egations that Austria conceded the true
ownership of the paintings from her and the other
heirs even after 1952 The epropriation
exception to foreign sovereign immunity
concerns itself with property taken in violation of
international law, rather than the taking of
property in violation of international law. See
infra, sedion Il .F.2. These post-1952 ads aso
establish jurisdiction urder the expropriation
exception to foreign sovereign immunity.

[*32

F. Expropriation Exception to Sovereign | mmunity
1. An Exception of the FSIA Must Apply

Even though the FSIA applies to pre-1952 events,
one of the exceptions to the FSA's genera rule of
immunity must apply, or Austria is entitled to sovereign
immunity. Plaintiff claims that the "expropriation
exception" to the FSA applies. See 28 U.SC. §
1605(a)(3). That exception provides:

(@) A foreign state shal not be immune from the
jurisdiction of courts of the United States or of the States
in any case ...(3) in which rights in property taken in
violation of international law are in issue and that
property or any property exchanged for such property is
present in the United States in connedion with a
commercial adivity caried on in the United States by
the foreign state; or that property or any property
exchanged for such property is owned or operated by an

agency or instrumentality of the foreign state and that
agency or instrumentality is engaged in a commercia
adivity inthe United States ....

Id.

This exception has two dstinct clauses, separated by
a semi-colon. See H.R. Rep. No. 1487 94th Cong., 2d
Sess [*33] , reprinted in 1976 U.S. Code & Admin.
News at 6613 The first clause "involves cases where the
property in question or any property exchanged for such
property is present in the United States.” Id. Because the
Klimt paintings are not present in the United States, the
first clause does not apply.

The seoond clause involves cases in which "the
property, or any property exchanged for such property, is
(i) owned or operated by an agency or instrumentality of
a foreign state and (ii) that agency or instrumentality is
engaged in commercial adivity in the United States.
Under the second [clause], the property need not be
present [in the United States] in connedion with a
commercia adivity of the agency or instrumentality.” 1d.

This exception has threedistinct requirements. First,
there must be property taken in violation of international
law -- i.e., the property must have been expropriated.
Seoond, the property must be "owned or operated by an
agency of or instrumentality of a foreign state ..."
Finally, the agency or instrumentality must be engaged in
commercia adivity in the United States.

2. Property Must Be Taken In Violation of
International Law [*34]

At the jurisdictional stage, a @urt need not
determine if property was taken in violation of
international law; so long as the plaintiff's clams are
substantial and non-frivolous, there is a sufficient basis
for the exercise of the wurt's jurisdiction. Sderman de
Blake, 965 F.2d at 711. The foreign state against whom a
clam is made need not be the sovereign that
expropriated the property at issue. See 28 U.SC. §
1605(a)(3) (excepting claims regarding property "taken
in violation of international law" rather than excepting
claims against foreign states that have taken property in
violation of international law).

There ae three requisites to a valid taking under
international law. Id. First, the taking must serve apublic
purpose; seand, aliens must not be discriminated against
or singed out for regulation by the state; and third,
payment of just compensation must be made. 1d. at 711-
12.

Here, Plaintiff's allegations establish a substantial
and non-rivolous claim that a taking in violation of
international law occurred on at least two occasions.
First, the Naz "aryanization" of Ferdinand's art
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colledion [*35] by the Nazs is undeniably a taking in
violation of international law. The taking was not for
public purpose; instead, some of the at was distributed
to the wlledions of Hitler, Goring, and Dr. Furher. Other
art was old for the benefit of the Naz party. nl7
Moreover, the Naz's aryanizaion of art colledions was
part of a larger scheme of the genocide of Europe's
Jewish population, and it requires no semantic stretch to
charaderize this program as singling out "diens' for
reguation by the state. Finaly, no payment of just
compensation was made & aresult of thistaking.

nl7 Naz Germany is not recmognized as a
valid foreign sovereign. See Weiss v. Lustig, 185
Misc. 910, 58 N.Y.S2d 547 (1945) (refusing to
recognize Naz deaee & the law of a sovereign
state); Kalmich v. Bruno, 450 F. Supp. 227 (N.D.
[1l. 1978) (holding that the a¢ of state doctrine
did not apply to adions of Naz occupation forces
in Yugoslavia becaise this doctrine gplies only
to the ads of a sovereign in its own territoria
jurisdiction and not to the ads of belligerent
force, during wartime, in an occupied territory of
an enemy nation).

[*36]

Next, Plaintiff has established a substantial and non-
frivolous claim that a taking in violation of international
law occurred when the paintings were "donated" to the
Gdlery in 1948 in order to seaure export licenses for
other works of art. These paintings were not taken for a
public purpose; Austria's own laws required their return
to their rightful owners. Moreover, Austrias
adknowledged pradice of requiring export licenses for
works of art stolen by the Nazs sngled out aliens for
reguation by the state becaise diens would be much
more likely to seek export of these atworks than would
Austrian citizens. Additionally, becaise Austria's laws
required the return of these atworks to their rightful
owners, the exchange of certain works of art for export
permits on other works of art cannot be viewed as just
compensation.

Therefore, Plaintiff has made out a substantial and
nonfrivolous claim that these works of art were taken in
violation of international law.

Defendants argue that Plaintiff must first exhaust her
domestic remedies regarding her claims for the atworks
before seeking the intervention of the United States
courts. A plaintiff cannot complain that a taking has
[*37] not been fairly compensated urless the plaintiff
has first pursued and exhausted the domestic remediesin
the foreign state that is alleged to have caused the injury.

Greenpeace, Inc. v. Sate of France, 946 F. SQupp. 773,
783 (C.D. Cal. 1996). However, this exhaustion
requirement is excused when the domestic remedies are a
sham, are inadeguate, or would be unreasonably
prolonged. Restatement (Third) of Foreign Relations
Law, § 713 cmt. f (1986. For the reasons dated below
in sedion IV, regarding the doctrine of forum non
conveniens, the Court finds that the Austrian courts
provide an inadequate forum for resolution of Plaintiff's
claims.

For these reasons, Plaintiff's clam meets the
"taking" requirement of the expropriation exception of
the FSA.

3. Property Must Be Owned or Operated by
Agency or Instrumentality of a Foreign State

The FS A defines an "agency or instrumentality of a
foreign state” as any entity that is a separate legal person,
that is an organ of aforeign state, and that is not a dtizen
of the United States or creaed under the laws of any
third country. Until January 1, 200Q the Gallery was an
agency or instrumentality of a foreign [*38] state. On
January 1, 200Q the Gallery was privatized and is no
longer an organ of the Republic. Nevertheless, this
change in the structure of the Gallery's operations does
not divest this Court of subjed matter jurisdiction
becaise the events in question occurred prior to the
Gallery's privatization. See Delgado v. Shell Oil Co., 890
F. Supp. 1324 (SD. Tex. 1995) (holding that jurisdiction
under the FS A over an Isradi company was appropriate
where Israd owned a mgjority of shares of the company
when plaintiffs were injured by the cmmpany's products
even though subsequent changes in ownership resulted in
the company no longer being considered "an agency or
instrumentality” of Israd).

The paintings are owned by the Republic, but are
exhibited by the Gallery. The ehibition of these
paintings fulfills the "owned or operated by an agency or
instrumentality” requirement. See, e.g., Siderman de
Blake, 965 F.2d at 712.

Therefore, Plaintiff's clam mees the "owned o
operated" requirement of the expropriation exception of
the FSA.

4. The Agency or Instrumentality Must Be
Engaged in Commercial Activity

Finally, the ayency or instrumentality [*39] must be
engaged in commercial adivity in the United States.
"Commercia adivity" is defined by the FS A as"either a
reguar course of commercial conduct or a particular
commercial transadion or ad.” 28 U.SC. § 1603(d).
"The commercial charader of an adivity [is] determined
by reference to the nature of the curse of conduct of a
particular transadion or ad, rather than by reference to
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its purpose.” 1d. "When aforeign government ads... in a
manner of a private player within [the market], the
foreign sovereign's ads are "commercia" within the
meaning of the FSA." Republic of Argentina v.
Weltover, Inc., 504 U.S 607, 614, 112 S Ct. 2160, 119
L. Ed. 2d 394 (1992) (holding that the issuance of bonds
by the Republic of Argentina was a "commercial
adivity" within the meaning of the FSIA). In
determining whether a sovereign's ads are commercial,
the focus of the inquiry is not whether the sovereign ads
with a profit motive; "rather, the issue is whether the
particular adions that the foreign state performs
(whatever the motive behind them) are the type of
adions by which a private party engages in trade and
[*40] traffic or commerce" Id. (citations and internal
quotation marks omitted; emphasis in the original).
Therefore, while a sovereign's issuance of regulations
limiting foreign currency exchange is a sovereign
adivity (because aprivate party could not ever exercise
this authority), a cntrad by a sovereign to buy army
bods or wegons is a mmmercia adivity (becaise
private companies can contrad to acquire goods). Id.

Therefore, the issue before the aurt is whether the
type of adions engaged in by the Gallery in the United
States constitutes "commercial adivity.” n18 According
to the dlegationsin the Complaint, the Gallery publi shes
a museum guidebodk in English available for purchase
by United States citizens, including those in the Central
Digtrict, and the Gallery's colledion, including the
paintings at issue in this adion, is advertised in the
United States, including in the Centra District.
Moreover, the Gallery is visited by thousands of United
States citi zens each yea, including United States citi zens
that reside in the Central District. Additionaly, the
Gallery has lent Adele Bloch-Bauer | to the United States
in the past.

n18 The language of § 160%a)(3) seams to
limit the Court's inquiry to the nature of the
adivities of the agency or instrumentality, rather
than to the sovereign and its agencies or
instrumentalities. However, becaise the Court
concludes that the Gall ery engages in commercial
adivity within the meaning of the FSIA, the
Court neal not dedde today whether this
exception is o limited.

[*41]

Plaintiff argues that operating a museum is an
adivity in which private parties engage. Indedl, the
privatization of the Galery in January 2000 keas out
this argument. Cf. Aschenbrenner v. Conseil Regional de
Haute-Normandie, 851 F. Supp. 580, 584 (SD.N.Y.

1994) (holding that an art exposition was not a
"commercial adivity" within the meaning of the FSA).
Plaintiff's argument is well-founded, even though the
Gdlery itself operates on foreign soil. In Sderman de
Blake, the Ninth Circuit held that a government-
expropriated hotel's licitation of American guests, the
hotel's entertainment of those guests, and the accetance
of payment from credit cards and traveler's cheds of
those guests was sufficient commercia adivity to confer
jurisdiction under the FSA. Sderman de Blake, 965
F.2d at 712. The Court concludes that under Sderman de
Blake, the Gall ery engages in commercia adivity under
the FSA.

The Gallery also engages in commercia adivity by
publishing its guidebodk that is avail able for purchase in
the United States. See Aschenbrenner, 851 F. Supp. at
584 (suggesting that publicaion of a bodk containing
[*42] photographs of an artist's works was a commercial
adivity). The Gallery aso engages in commercial
adivity by advertising in the United States. See Holden
v. Canadian Consulate, 92 F.3d 918 (9th Cir. 1996)
(holding that promotion of products in the United States
by an employeehired by a foreign sovereign constituted
commercial adivity becaise private parties engage in
product promotion), cert. denied, 519 U.S 1091, 117 S
Ct. 767, 136 L. Ed. 2d 713 (1997).

Defendants argue that even if the Gallery engagesin
commercial adivity, the Court till does not have
jurisdiction over the Republic. Defendant's argument is
based on the asumption that the Court may exercise
jurisdiction over a foreign sovereign under only the first
clause of the expropriation exception, which requires that
the property be present in the United States and which is
inappli cable to the present claims.

This argument, however, ignores the language of §
1606(a). All the exumerated exceptions to the FSIA in §
1606(a) clealy relate to when a @urt may exercise
jurisdiction over a foreign state. Section 1605a) begins
with the dause "(a) A foreign state shall not be immune
[*43] from the jurisdiction of courts of the United States
or of the Statesin any case ... ," and then goesontolist a
number of circumstances in which sovereign immunity is
inapplicable. The second clause of § 160%a)(3) should
be rea in the digunctive, so that a foreign state shall not
be immune when expropriated property is owned o
operated by the foreign state's agency or instrumentality
when that agency or instrumentality engages in
commercia adivity in the United States. Defendants
reading of the second clause of § 160%a)(3), limiting
immunity to the agency or instrumentality, is not
consistent with the language of the statute or its
legislative history. n19
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nl9 Moreover, the FSA defines a "foreign
state” as including its agencies and
instrumentaliti es. See28 U.S.C. § 1603a).

For these reasons, the Court concludes that the
expropriation exception to the FSIA applies to Plaintiff's
claims, and Austriais not entitled to immunity.

V. Personal Jurisdiction

Defendants [*44] dso argue that even if an
exception to sovereign immunity applies, Plaintiff's it
till cannot be maintained unless the Court has personal
jurisdiction over the Republic and the Gall ery.

The legidative history of the FSIA reveds that the
intent of Congresswas that if one of the FSIA exceptions
to immunity existed, the onstitutional due process
requirements of personal jurisdiction were satisfied. H.R.
Rep. No. 1487, 94th Cong., 2d Sess, reprinted in 1976
U.S. Code & Admin. News at 6613 ("Significantly, eat
of the immunity provisions in the bill, sedions 1605
1607, requires ©me mnnedion between the lawsuit and
the United States. These immunity provisions, prescribe
the necessary contads which must exist before our courts
can exercise personal jurisdiction.”)

Until 1992 Ninth Circuit authority had suggested
that the Court would be required in a cae involving
FSA to engage in a "minimum contads' analysis. See
Sderman e Blake 965 F.2d & 704 n.4 ("The exercise
of personal jurisdiction also must comport with the
constitutional requirement of due process'); Gregorianv.
lzvestia, 871 F.2d 1515 (9th Cir. 1989) ("If defendants
are [*45 not entitled to immunity under the FSA, a
court must consider whether the @nstitutional
constraints of the Due Process Clause predude the
asertion of persona jurisdiction over them."), cert.
denied, 493 U.S 891, 110 S Ct. 237, 107 L. Ed. 2d 188
(1989. Later cese law, dedded after the United State
Supreme Court's dedsion in Weltover, suggests a
different approach.

In Weltover, the Court explicitly dedined to dedde
whether a foreign state is a "person” under the Due
Process Clause becaise it found that due process had
been satisfied. The Court cited to Carolina v.
Katzenbach, 383 U.S. 301, 323-24, 86 S Ct. 803 15 L.
Ed. 2d 769 (1966, which held that States of the Union
are not "persons' for purposes of the Due Process
Clause. This citation suggests that the Court, in a cae
that properly presents the issue, would hold that foreign
sovereigns are not entitled to due processprotedion.

Other courts, including the Ninth Circuit, have since
explicitly dedined to dedde whether foreign sovereigns
are "persons' under the Due Process Clause. Theo. H.

Davies & Co., Ltd. v. Republic of the Marshall Islands,
174F.3d 969(9th Cir. 1999); [*46] S& DavisInt'l, Inc.
v. The Republic of Yemen, 218 F.3d 122 (11th Cir.
2000; Hanil v. PT. Bank Negara Indoresia, 148 F.3d
127, 130 (1998). In Theo. H. Davies, in light of the
suggestion in Weltover that foreign sovereigns are not
"persons' for purposes of the Due Process Clause, the
Ninth Circuit significantly altered its previous approach
and assumed, but did not dedde, that foreign states are
entitled to due processprotedion. Theo. H. Davies, 174
F.3d a 975 n.3 (citing Weltover).

Many courts considering whether they had personal
jurisdiction over aforeign sovereign since Weltover have
not been required to determine if the Due ProcessClause
applies to foreign sovereigns because those wurts have
been able to conclude without much analysis that due
process has been satisfied. See Theo. H. Davies, 174
F.3d a 974-76; Republic of Yemen, 218 F.3d a 1303;
Hanil, 148 F.3d a 130. This is becaise the more
commonly employed exception to foreign sovereign
immunity under the FSA, the commercia adivity
exception, requires that the adion be based on
commercial adivity [*47] caried on in the United
States, conneded with the United States, or that has a
diread effed on the United States. See 28 U.SC. §
1605(a)(2). When these requirements have been met,
courts have been able to conclude that they have personal
jurisdiction over the foreign sovereign by virtue of these
contads with the United States and that therefore the due
process requirements for personal jurisdiction have been
satisfied. See Theo. H. Davies, 174 F.3d & 974-76;
Repubic of Yemen, 218 F.3d at 1303; Hanil, 148F.3d a
130

It is less clea whether sufficient adivity to satisfy
the expropriation exception to foreign immunity would
also satisfy due process However, such an analysisis not
required becaise foreign sovereigns are not "persons’ for
purposes of the Due Process Clause. As previously
noted, Ninth Circuit case law prior to Weltover, by
requiring a "minimum contads' analysis, had implicitly
held that foreign sovereigns are "persons' entitled to due
process See Sderman de Blake, 965 F.2d a 704 n4;
Gregorian v. lzvestia, 871 F.2d 1515. The Ninth Circuit
[*48] has snce retreded from this implicit holding by
following the Weltover court's lead in assuming without
dedding that due processwas stisfied. Theo. H. Davies,
174F.3d a 975 n.3 (citing Weltover).

The District Court for the District of Columbia has
considered this issue in depth and has concluded that
foreign sovereigns are not "persons’ within the meaning
of the Due Process Clause. See Flatow v. Islamic
Reputic of Iran, 999 F. Supp. 1 (D.D.C. 1998; World
Wide Minerals, Ltd. v. Repubic of Kazakhstahn, 116 F.
Supp 2d 98(D.D.C. 2000) (following Flatow); Daliberti



Page 16

2001U.S. Dist. LEXIS 6011, *

v. Repubic of Iraq, 97 F. Supp. 2d 38, 49 (D.D.C. 2000
(following Flatow and noting that it would seem that a
foreign sovereign should enjoy no greder due process
rights than the sovereign states of the union). This Court
finds the Flatow court's rationale persuasive.

The Flatow court first noted that most courts have
simply assumed without dedding that a foreign
sovereign isa "person” for purposes of constitutional due
processanaysis and that this assumption has rarely been
examined in depth. Flatow, 999 F. Supp. at 19. [*49]
The Flatow court cited Afram v. Export Corp. V.
Metallurgiki Halyps, SA., 772 F.2d 1358, 1362 (7th Cir.
1985, which noted that an urexamined assumption
regarding the ability of foreign corporations to ohjed to
extraterritorial assertions of personal jurisdiction was
probably now "too solidly entrenched" to be questioned.
The Flatow court rejeced the notion that the unexamined
assumption with which it was faced could not be
questioned. So, too, does this Court.

The United States Supreme Court has held that a
State of the United States is not entitled to substantive
due process Katzenbach, 383 U.S at 323-24. Similarly,
the United States Supreme Court has noted that "in
common usage, the term 'person’ does not include the
sovereign, and statutes employing the word are
ordinarily construed to exclude it." Will v. Michigan
Dep't of Sate Police 491 U.S 58, 64, 109 S. Ct. 2304,
105L. Ed. 2d 45 (1989 (internal alterations and citations
omitted); see also Rios v. Marshall, 530 F. Sup. 351,
372 (SD.N.Y. 1981) (holding that foreign states are not
"persons’ subjed to antitrust liability under the Sherman
[*50] Act).

Several courts have held that the federal
government, state governments, politicd subdivisions
and municipalities within the United States are not
"persons’ within the meaning of the Due Process Clause.
Seelnre Herndon, 188 B.R. 562, 565 n8 (E.D. Ky.1995)
("The Fifth Amendment acards due process of law to
persons. A governmental entity is not a 'person.’ The
Fifth Amendment proteds persons from the government;
its does not necessrily proted one branch of the
government from the adions of another branch."); El
Paso County Water Imp. Dist. No. 1 v. International
Bourdary and Water Commin, 701 F. SQupp. 121
(W.D.Tex1988; City of Saut Se. Marie, Mich. v.
Andrus, 532 F. Supp. 157 (D.D.C.1980; Sate of
Oklahama v. Federal Energy Regulatory Commin, 494
F. Sipp. 636 (D.C.Okla.1980), aff'd on other grounds,
661 F.2d 832(10th Cir. 1987, cert. denied sub nom.,
Texas v. Federal Energy Regulatory Commin, 457 U.S
1105 102 S Ct. 2902, 73 L. Ed. 2d 1313, 102 S Ct.
2903(1982).

The personal jurisdiction requirement recognizes an
individual liberty interest that is conferred [*51] by the
Due Process Clause. Insurance Corp. of Ireland v.
Compagrie des Bauxites de Guineg 456 U.S. 694, 703,
102 S Ct. 2099, 72 L. Ed. 2d 492 (1982. The personal
jurisdiction requirement represents a restriction on
judicial power not as a matter of sovereignty, but as a
metter of individual liberty. Id. "It would beill ogicd to
grant this personal liberty interest to foreign states when
it has not been ganted to federa, state or locd
governments of the United States.” Flatow, 999 F. Supp.
at 21. Accordingly, this Court holds that aforeign stateis
not a "person” under the Due Process Clause of the
United States Constitution.

The previoudy-cited House Report's language is
unambiguous -- it states that in personam jurisdiction has
been addressed within the requirements of the statute; the
FS A does not grant a liberty interest for the purposes of
substantive due process analysis. H.R. Rep. No. 1487,
94th Cong., 2d Sess, reprinted in 1976 U.S. Code &
Admin. News at 6611312 This Court joins with the
Flatow court's observation that "foreign sovereign
immunity, both under the common law and now under
the FS A, has always been [*52] a matter of grace ad
comity rather than a matter of right under United States
law." Verlinden, 461 U.S. at 486, citing Shooner
Exchangev. M'Faddon, 11 U.S, (7 Cranch) 116, 3 L. Ed.
287 (1812). Where neither the Constitution nor Congress
grants aright, it isinappropriate to invent and perpetuate
it by judicial fiat."

V. Effect of International Agreements on the
FSIA

Defendants corredly argue that the FSIA must be
interpreted subjed to international agreements that were
in existence d the time of the FSIA's enadment.
Defendants argue that Plaintiff's claims are barred by
Articles 21 and 26 d the Austrian State Treay of 1955
6 UST 2369, and The 1959 Austrian Exchange of Notes
Constituting an Agreement Concerning the Settlement of
Certain Claims under Article 26 d the Austrian State
Treay ("1959 Agreement™).

Plaintiff correaly points out, however, that Article
21 d the 1955Tredy, providing that Austria would not
be required to make reparations for damages arising out
of the existence of war after September 1, 1939, was an
agreement that Austria need not make reparations to the
Allied Forces. Other provisions of this [*53] Treay
concern themselves with Austria's responsibility
regarding the return of property improperly seized from
its citizens during the Naz invasion.

The second paragraph of Article 26 concerns only
heirless or unclaimed property. The paintings at issue ae
neither. The 1959 Agreement established a fund for
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settlement of certain enumerated claims, e.g., pensions,
insurance palicies, and bank acmunts, but works of art
were not among these enumerated claims. Moreover, the
United States government explicitly reserved the right to
pursue unknown claims.

Therefore, the existing international agreements at
the time the FS A was enaded do not reguire granting
immunity to Austria asto Plaintiff's claims; in fad, these
international agreements placal responsibility on Austria
to return property that was improperly seized by the
Nazs.

V1. Forum Non Conveniens

Defendants argue that Plaintiff's claims should be
dismissed under the doctrine of forum non conveniens.
Plaintiff argues that this doctrine should not be gplied
because no reasonable dternative forum exists.

Under the doctrine of forum non conveniens, a
district court "may dedine to exercise its jurisdiction,
[*54] even though the court has jurisdiction and venue,
when it appeas that the mnvenience of the parties and
the wurt and the interests of justice indicae that the
adion should be tried in another forum.” Piper Aircraft
Co. v. Reyno, 454 U.S. 235 250, 102 S Ct. 252, 70 L.
Ed. 2d 419 (1981). The party moving for dismissal under
the doctrine of forum non conveniens must demonstrate
the eistence of an adequate dternative forum and that
the balance of relevant private and public interest fadtors
favor dismissal. Creative Techndogy, Ltd. v. Aztech Sys.
PTE, Ltd., 61 F.3d 6%, 699 (9th Cir. 1995. The
existence of the availability of an adequate dternative
forum is a threshold issue, and dsmissl is not
appropriate if such a forum is unavailable. Seeid. Even
though a @urt may not dismisson forum non conveniens
grounds when the foreign forum does not provide the
same range of remedies as are available in the home
forum, the dternative forum must provide some patential
avenue for redress Ceramic Corp. of America v. Inka
Maritime Corp., 1 F.3d 947, 949 (9th Cir. 1993). A
foreign forum is inadequate when it offers no [*55]
remedy at al. See eg., El-Fad v. Central Bank of
Jordan 316 U.S. App. D.C. 86, 75 F.3d 668, 677-78
(D.C. Cir. 1996. Austria does not provide an adequate
aternative forum to Plaintiff. Plaintiff's claims, if
aserted in Austria, will most likely be barred by the
statute of limitations of thirty yeas. n20 Because of
Cdifornias "discovery rule" with regard to stolen works
of art, and assuming as true the dlegations in the
Complaint, Plaintiff would not be barred on statute of
limitations grounds in this forum. n21 If Plaintiff's claims
are barred by the statute of limitations, she would be left
without a remedy; clealy, therefore, Austria is not an
adequate dternative forum for Plaintiff's claims.

n20 Defendants argue that the statute of
limitations is tolled for fraudulent concedment.
Significanly, however, Defendants have refused
to waive their statute of limitations defense to
Plaintiff's claims. Defendants rely on Kilvert v.
Tambrands, Inc., 906 F. Sypp. 790 (SD.N.Y.
1995 in suppat of their motion to dismiss on
forum non conveniens grounds; however, the
Kilvert court dismissed the adion only after the
defendants agreed to waive their statute of
limitations defense. Defendants' failure to agree
to waive this defense is indicative of a belief that
Plaintiff's claims are barred by the statute of
limitations.

Defendants also argue that Plaintiff's claim
under the 1998law would not be barred based on
the statute of limitations. However, Defendants
argument ignores the fad that the 1998 law
creded no private right of adion. Defendants
contend that regardless of whether the 1998 law
creaed a private right of adion, the Austrian
Congtitution  permits a dam for the
discriminatory application of this claim.
However, that claim is not currently before the
Court. [*56]

n21 Seesupra note 10.

Further, in this adion for return of artwork valued at
approximately $ 150 milli on, Austria's filing fees, even
when reduced pursuant to Plaintiff's fee petition, aso
makes Austria an inadequate dternative forum. Austria's
fee structure would require Plaintiff to pay the Austrian
courts a filing feethat approximates the sum total of her
liquid as=ts. This amount varies between approximately
$ 130,000 to $ 200,000, depending on the exchange rate.
Additionally, in the event Plaintiff loses, Plaintiff would
be required to pay costs, including attorney's fees, to the
Republic and the Galery. n22 A foreign forum's
requirement that the plaintiff post abond to proceed with
liti gation will generally not make the forum inadequate,
unless the plaintiff is indigent or the excessively high
amount of the bond makes it unduly burdensome. Seel17
Moore's Federal Practice § 111.74[2][d] (Matthew
Bender 3d ed.); seealso Nai-Chaov. Boeing Co., 555 F.
Supp 9 (N.D. Cal. 1982, affd sub nom., Cheng v.
Boeing Co., 708F.2d 1406 (9th Cir. 1983 [*57] (noting
that filing feedid not automaticaly render foreign forum
inadequate); cert. denied, 464 U.S. 1017, 104 S Ct. 549,
78 L. Ed. 2d 72 (1983. n23 Here, it is clea that
Plaintiff is not indigent. Nevertheless the Court finds
that the filing fee required by the Austrian courts is
oppressvely burdensome. Paying even the reduced
amount would force an 85-yea-old woman to expend a
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grea majority, if not al, of her liquid assts. Moreover,
Austria has appeded the reduction in filing fees, and
contends that Plaintiff should be required to pay an even
greder amount.

n22 Plaintiff would be unlikely to prevail in
Austria, given the satute of limitations
difficulties discussed above.

n23 Defendants argue that Cheng requires
dismissl of Plaintiff's claims. In Cheng, the
district court held that a foreign forum was
adeguate for purposes of forum non conveniens
analysis notwithstanding its burdensome filing
fees, so long as the filing fees were not
oppressvely burdensome. The Ninth Circuit
found no abuse of discretion in the district court's
cocnlusion, but did not separately consider the
district court's holding with regard to the filing
fee Therefore, Cheng is not controlli ng authority
on thisissue.

[*58]

For these reasons, Defendants have faled to
demonstrate that Austria provides an adequate dternative
forum and therefore the Court will not dismissPlaintiff's
claims under the doctrine of forum non conveniens.

VII. Joinder of Necessary and Indispensable
Parties

Defendants argue that the present adion must be
dismised pursuant to Fed. R. Civ. P 19a) becaise
Plaintiff has failed to join necessary parties.

A. Text of Rule 19(a)
Rule 19(a) provides:

(a) Personsto be Joined if Feasible. A person whois
subjed to service of processand whose joinder will not
deprive the wurt of jurisdiction over the subjed matter
of the adion shall be joined as a party in the adion if (1)
in the person's absence ®mplete relief cannot be
acorded among those drealy parties, or (2) the person
claims an interest relating to the subjea of the adion and
is © dtuated that the disposition of the adion in the
person's absence may (i) as a pradicd matter impair or
impede the person's ability to proted that interest or (ii)
leave aty of the persons arealy parties subjed to a
substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by [*59] reason of the
claimed interest.

Fed. R. Civ. P. 19(a).

Rule 19(a) provides three separate drcumstances in
which a person isto be considered a person to be joined
if feasible (commonly referred to as "a necessary party").
First, a person is a necessary party if in the person's
absence mmplete relief cannot be acorded among those
arealy parties. Fed. R. Civ. P. 19(a)(1). The second and
third circumstances dare a o©mmon preliminary
requirement: The person must claim an interest relating
to the subjed of the adion. Fed. R. Civ. P. 19a)(2). The
send circumstance in which a person is a necessary
party is when the person claims an interest relating to the
subjed of the adion and is © sdituated that the
dispasition of the adion in the person's absence may as a
pradicd matter impair or impede the person's ability to
proted that interest. Fed. R. Civ. P. 1%@)(2)(i). Third, a
person is a necessary party if the person claims an
interest relating to the subjed of the adion and is ©
situated that the disposition of the adion in the person's
absence leaves any of the persons already parties sibjed
to a substantial risk of incurring double, multiple, or
otherwise inconsistent [*60] obli gations by reason of the
claimed interest. Fed. R. Civ. P. 19(a)(2)(ii). If any one
of these three drcumstances apply, the person is a
necessary party. Shimkus v. Gersten Cos., 816 F.2d
1318, 1322 (9th Cir. 1987).

B. Rule 19(a)(1)

The "complete relief" clause of Rule 19(a) addresses
the interest in comprehensive resolution of a @mntroversy
and the desire to avoid multiple lawsuits regarding the
same ause of adion. Northrop Corp. v. McDonnell
Douglas Corp., 705 F.2d 1030, 1043 (9th Cir. 1983),
cert. denied, 464 U.S 849, 78 L. Ed. 2d 144, 104 S Ct.
156 (1983). Nevertheless this provision is concerned
only with "relief as between the persons arealy parties,
not as between a party and the asent person whose
joinder is ought." Eldredge v. Carpenters 46 N. Cal.
Counties Jt. Apprenticeship and Training Comm., 662
F.2d 534, 537 (9th Cir. 1981), cert. denied, 459 U.S.
917,103 S. Ct. 231, 74 L. Ed. 2d 183 (1982). The present
adion would resolve dl claims between those drealy
party to the present adion; the presence of the other heirs
is not required to fully adjudicae Plaintiff's [*61] claim
to the paintings. This is © notwithstanding that others
may asert an interest in the paintings as well. n24

n24 The heirs do not dispute the propartional
share due to ead of them; therefore, colledively,
the heirs do not asserted greaer than a 100%
interest in the paintings.
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The Third Circuit has held that a party is not a
necessary party based on the fad that the party might
have a ¢aim as to the property at issue in an in rem
adion. Sndia Expedition, Inc. v. The Wrecked and
Abandoned Vessel Known as the Sindia, 895 F.2d 116
(1990) (holding that the state was not a necessary party
in a omntroversy regarding a salvaged shipwrecked vessel
based on state's assertion of ownership rights in the
vessel and noting that "the posshility that a successful
party may have to defend its rights to the [vessel] in a
subsequent suit brought by the State does not make [the
state] a necessary party"). By the same token, that the
absent parties here may later claim an interest in the
subjed [*62] of the adion -- the paintings -- does not
make them necessary parties.

The heirs are not necessary parties within the
meaning Fed. R. Civ. P. 19(a)(1).

C. Rule19(a)(2)

Under both clauses of Rule 19%a)(2), the &sent
party must claim an interest relating to the subjed matter
of the adion. This interest may be alegaly proteded
interest or an interest that "is to be determined from a
pradicd perspedive." Aguilar v. Los Angeles County,
751 F.2d 1089 (1985), cert. denied, 471 U.S. 1125, 105
S Ct. 2656, 86 L. Ed. 2d 273 (1985). The heirs
undeniably have an interest relating to the subjed matter
of the adion. This adion seeks return of six paintings.
Among them, the heirs have a 100% interest in the
paintings. Plaintiff claims only a subset of thisinterest --
25%.

Nevertheless the heirs do not "claim an interest”
within the meaning of 19(a)(2). When persons are aware
of an adion but choase not to claim an interest by failing
to join in the adion, they are not considered necessary
parties. United States v. Bowen, 172 F.3d 682, 689 (9th
Cir. 1999) (holding that the district court did not err by
finding that a [*63] party who was aware of an adion
but chose not to claim an interest was not a necessary
party under Rule 19). For this reason, the heirs are not
persons who claim an interest in the adion and are
therefore not necessry parties under Fed. R. Civ. P

19(8)(2)(i) or (ii).

Even if this were not the cae, however, the heirs
would not be necessary parties under Rule 1%(a)(2)(i) or
(ii) for other reasons.

D. Rule 19(a)(2)(i)

The "impair or impede" clause of Rule 19(a)(2)(i)
focuses on proteding the interest of the ésent parties.
Absent parties are not necessary parties if their interests
are aequately represented by existing parties. See, e.g.,

Washington v. Daley, 173 F.3d 1158 (9th Cir. 1999). In
Shermoen v. United States, 982 F.2d 1312, 1318 (9th
Cir. 1992), cert. denied, 509 U.S. 903, 113 S. Ct. 2993,
125 L. Ed. 2d 688 (1993), the Ninth Circuit considered
three fadtors in determining whether an absent party
would be alequately represented by existing parties.

First, the Court considers whether "the interests of a
present party to the suit are such that it will undoubtedly
make dl" of the asent party's arguments. Here, [*64]
the parties' claims to the paintings have the same genesis:
All the heirs claims to the paintings are based on their
proportional inheritance (or their parent's propartional
inheritance) of Ferdinand Bloch-Bauer's estate. The
arguments supparting return of the paintings are common
to al the heirs.

Next, the Court considers whether the party is
"cegpable of and willing to make such arguments." The
Court finds that Plaintiff is both cgpable of and willingto
make dl arguments in suppat of the heirs claims.
Plaintiff is aptly represented by counsel, and the heirs
interest is also partly advanced by amicus curiae Bet
Tzedek.

Finally, the Court considers whether the esent party
would "offer any necessary element to the procealings’
that the present parties would negled to dffer. Here, the
absent parties would offer no additional element to the
procealings becaise, as explained above, the heirs
claims have a ©mmon genesis, and they have no
disputes among themselves regarding the propartional
interest of ead.

Upon consideration of the factors enunciated by the
Ninth Circuit, the Court finds that Plaintiff adequately
represents the heirs' claims, and therefore, the heirs are
not [*65] necessary parties under Rule 19(a)(2)(i). n25

n25 Additionaly, Plantiff has receved
assgnments of the rights to the paintings from
three of the four other heirs. With these
asdgnments, Plaintiff represents a 75% interest in
the paintings.

E. Rule 19(a)(2)(ii)

The “inconsistent obligations® clause of Rule
19(a)(2)(ii) focuses on the possibility that those dready
parties might be subjeded to inconsistent obligations.
This clause is concerned with inconsistent obligations,
not inconsistent adjudications 4 Moore's Federa
Pradice 8 19.034][d] (Matthew Bender 3d ed.). An
adion that merely determines the ownership rights of
property does not expose ayy party to inconsistent
obligations, notwithstanding the posshility that another
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party might later claim an interest in that property.
Sndia Expedition, 895 F.2d at 123.

F. Defendant's Remaining Arguments

Defendants also argue that, generally, joint obligees
are to be considered indispensable [*66] parties in an
adion to set aside a ontrad. (Plaintiff asks the murt to
rescind any agreement between the Galery and the
Austrian lawyer to exchange the paintings for export
permits). Defendants rely on Nike Inc. v. Comercial
Iberica De Exdusivas, 20 F.3d 987 991 (9th Cir. 1994,
for this propasition. In Nike the Ninth Circuit noted, in
dicta, that generaly joint obligees are indispensable
parties to an adion. In Nike the joint obligees were a
subsidiary and its parent, and the wurt held that a
subsidiary's assignment of rights to a parent was a
collusive dtempt to maintain diversity jurisdiction
becaise the subsidiary's presence in the suit would
destroy diversity. These concerns are not present in this
adion.

The Nike court relied on an ealier Fifth Circuit case
that is also cited by Defendants. In Harrell v. Sumner
Contracting Co. v. Peabody Petersen Co., 546 F.2d 127
(5th Cir. 1977, the court noted the general rule that joint
obligees are indispensable parties. The ourt's rationale,
however, was based on the fad that the plaintiff and the
party to be joined were joint venturers and that federal
courts had held that [*67] all partners are indispensable
parties in adions based on partnership contrads.
Additionally, like the Nike court, the Fifth Circuit was
concerned with the plaintiff's collusive atempt to invoke
the wurt's diversity jurisdiction. The present case is
distinguishable from Harrel. First, becaise no
partnership is involved, the weight of authority regarding
partnership agreements and indispensability of partners
upon which the Fifth Circuit relied is inapplicable here.
Sewnd, there ae no concerns with collusive d@tempts to
invoke the Court's diversity jurisdiction becaise the
adion is properly before the Court on federal question
jurisdiction. Third, there is ample reason for not applying
the genera rule in this adion. As explained previoudly,
the other heirs are aware of the adion but have dosen
not to perticipate and their interest will be alequately
represented by Plaintiff. Bowen, 172 F.3d & 689;
Shermoen, 982 F.2d & 1318. Therefore, Harrell is not
persuasive authority on the isaue of the indispensability
of joint obligees.

Finally, Defendants rely on Lomayaktewa V.
Hathaway, 520 F.2d 1324 (9th Cir. 1975), [*68] cert.
denied sub nam., Susenkewa v. Kleppe, 425 U.S. 903 96
S Ct. 1492, 47 L. Ed. 2d 752(1976) for the propasition
that in an adion to set aside a ontrad, al parties who
may be affeded by the determination of the adion are

indispensable. In Lomayaktew, the party held to be
indispensable was the Hopi Tribe, which was the lessor
of land in an adion to void lease of land to coal mining
company. In Lomayaktew, the Plaintiff could not be
joined becaise of sovereign immunity. Later Ninth
Circuit authority, however, leals the Court to find that
application of this general rule to the present
circumstancesisinappropriate.

Cases dedded since Lomayaktew have held that
persons who donot join in an adion despite knowing of
the adion do not claim an interest in the subjed of the
adion and are therefore not necessary parties. Bowen,
172 F.3d & 689. Moreover, recent Ninth Circuit
authority has also held that when, as here, the present
parties will adequately represent the interests of the
absent parties, the &sent parties are not necessry
parties. Stermoen, 982 F.2d & 1318. In the mntext of
this adion, these caes [*69] are more persuasive than a
per se rule that joint obligees are dways indispensable
parties. This is espedaly so given the repeaed
instruction to district courts that Rule 19 is flexible and
should be given pradicd applicaion. Seg e.g., Provident
Tradesmens Bank & Trust Co. v. Patterson, 390 U.S
102 116 nl12, 88 S Ct. 733, 19 L. Ed. 2d 936 (1968;
Takeda v. Northwestern Nat'l Life Ins. Co., 765 F.2d
815, 819(9th Cir. 1985); Eldredge, 662 F.2d at 537.

Defendants also argue that another individua in
Austria, a member of the Muller-Hofmann family
("Muller-Hofmann"), has made aclaim for the portrait of
Amadlie Zuckerkandl, and that Muller-Hofmann is
therefore a necessary party to this adion. However,
Muller-Hofmann asserts a daim to only one painting at
issue in this adion. Eadh cause of adion in this adion
involves all six paintings. Therefore, having concluded
that ead cause of adion is not subjed to dsmissal with
regard to the remaining five paintings, and mindful that
the Court may consider at any time in the proceelings
whether the gopropriate parties are joined, n26 the Court
does not now consider whether [*70] Muller-Hofmann
isanecessary party.

n26 See McCowen v. Jamieson, 724 F.2d
1421, 1424 (9th Cir. 1984) (holding that the issue
of indispensabili ty of parties may be raised at any
time in the procealings, even sua sporte and on
apped).

For these reasons, Plaintiff has not failed to join
necessary parties and dismissl pursuant to Rule 19 is
inappropriate; therefore, the Court denies Defendants
Rule 12(b)(7) Motion to Dismiss for failure to join
necessary parties.
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VIIl. Venue

The FSA hasits own venue provision. 28 U.SC. §
1391(f)(2)-(4). In relevant part, that provision states:

(f) A civil adion against a foreign state as defined in
sedion 1603@a) of this title may be brought (1) in any
judicial district in which a substantial part of the events
or omissions giving rise to the daim occurred, or a
substantial part of property that is the subjed of the
adion is stuated; ... (3) in any judicia district in which
the aency or instrumentality is [*71] licensed to do
business or is doing business if the adion is brought
against an agency or instrumentality of a foreign state &
defined in sedion 1603b) of this title; or (4) in the
United States District Court for the District of Columbia
if the adion is brought against a foreign state or paliti ca
subdivision thereof.

Id.

Plaintiff argues that venue is proper under §
1391(f)(1) because a substantial part of the events or
omissions giving rise to the daim occurred in the Central
District becaise Austria has faled to deliver the
paintings to her in Los Angeles. Defendants, however,
corredly contend that the events or omissions giving rise
to the daim occurred in Austria, where the paintings are
located and where dedsions determining the status and
disposition of the paintings have been made. See 17
Moore's Federal Pradice § 11004[1] (Matthew Bender
3d ed.). Therefore, venue is not appropriate under §
1391(f)(2).

Plaintiff also contends that venue is proper under §
1391(f)(3) because Austria is doing business in the
Central District. Defendants argue that the Gallery is not
doing businessin the Centra Digtrict, and, in any event,
the Gallery's adivities [*72] do not establish that the
Central Didtrict is a proper venue for claims against the
Republic.

Unlike the other provisions of the FS A that use the
term "commercia adivity," the FSA's venue provision
uses the term "doing business." The statutory scheme of
the FSA suggests that these terms, if not
interchangeable, are & least substantially similar in
meaning. The Court can find no authority that suggests
that a foreign agency or instrumentality that engages in
"commercial adivity" within a district is not also "doing
business' within a district. Therefore, venue is
appropriate under 8 1391(f)(3) becaise the Galery

engages in commercia adivity in the Central District as
explained in sedion Il .F.3., supra. n27

n27 Also as explained in sedion Il .F.3., the
Gdlery's commercial adivities establish
jurisdiction over the Republic under §
1606(a)(3). When rea in conjunction with §
1606(a)(3), it seaems clea that venue is proper as
to the foreign state under the FSA "doing
business' provision, § 1391f)(3), if the agency
or instrumentality engages in commercia adivity
within the district. This construction is supparted
by the FSIA's definition of "foreign state”, which
includes agencies and instrumentalities within the
term, "foreign state." 28 U.S.C. § 1603(b).

[*73

Defendants corredly argue that Plaintiff did not set
forth 8 1391f)(3) as a basis for venue in the Complaint.
Acoordingly, Plaintiff is hereby GRANTED fifteen (15)
days' leave to amend the Complaint to set forth the basis
for venue pursuant to 8 131(f)(3). n28

n28 This 15-day requirement will be stayed
pending resolution of the interim apped.

I X. Conclusion

For the reasons stated herein, Defendant's Motion to
Dismissis DENIED.

Plaintiff is hereby GRANTED fifteen (15) days
leave to amend the Complaint to set forth the basis for
venue pursuant to § 131(f)(3).

The portion of this Order holding that the Court has
subjed matter jurisdiction because Austriais not entitl ed
to sovereign immunity is immediately appedable
pursuant to the collateral order doctrine. Compania
Mexicana de Aviacion, SA. v. United Sates, 859 F.2d
1354 (9th Cir. 1988). For this reason, the Court hereby
cetifies the remaining portions of this Order for
interlocutory apped pursuant to [*74] 28 U.SC. §
1291.

DATED this 4th day of May 2001
FLORENCE-MARIE COOPER, Judge
United States District Court
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