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Argentine family and daughter who was American
citizen brought adion against Argentina and one of
its provinces based on aleged torture of one of its
citizens and expropriation of property by military
officials. Action was dismissed on gound o
immunity under Foreign Sovereign Immunities Act
(FSA) by the United States District Court for the
Central Digtrict of California, Robert M. Takasugi, J.,
and plaintiffs appeded. @ The Court of Appeds,
Fletcher, Circuit Judge, held that: (1) expropriation
claims were within commercia adivity exception of
FSA; (2) expropriation claims of United States
citizen plaintiff, but not of Argentine dtizen
plaintiffs, also fell within international takings
exception; (3) prohibition against official torture has
attained status of jus cogens; (4) fad that there has
been violation of jus cogens does not confer
jurisdiction urder the FSA; (5) existing treay
exception did not apply with resped to torture daims;
but (6) implied waiver exception was applicable
based on alegations that Argentina availed itself of
United States courtsin its pursuit of plaintiff.

Reversed and remanded.

West Headnotes

[1] International Law k10.30
221k10.30
(Formerly 221k10.29)

The Foreign Sovereign Immunities Act (FSA) sets
forth genera rule that foreign states are immune from
the jurisdiction of both federal and state courtsin the
United States, subjed to certain exceptions, and
federal court ladks subjed matter jurisdiction over
clam against foreign state unless the daim falls
within an exception to immunity under FSA. 28
U.S.C.A. 88 133(@a), 1604

[2] International Law k10.30
221k10.30
(Formerly 221k10.29)

As a threshold matter, a curt adjudicating a daim
against a foreign state must determine whether the
Foreign Sovereign Immunities Act provides sibjed
matter jurisdiction over the daim, and it is error to
consider ad of state issue without first considering
the threshold issue of subjed matter jurisdiction. 28
U.S.C.A. 88 133016021611

[3] Federal Courtsk776
170Bk776

Existence of subjed matter jurisdiction urder the
Foreign Sovereign Immunities Act is a question of
law subjed to de novo review. 28 U.S.C.A. 88 1330
16021611

[4] International Law k10.9
221k10.9
(Formerly 221k10.8)

[4] International Law k10.30
221k10.30
(Formerly 221k10.29)

"Act of state doctrine” is not a jurisdictional limit on
courts, but refleds prudential concern that the curts,
if they question the validity of sovereign ads by
foreign states, may be interfering with the conduct of
American foreign pdicy by the Exeautive ad
Congress doctrine does not bar adion for ladk of



subjed matter jurisdiction but for falure to state
claim on which relief can be granted. Fed.Rules
Civ.Proc.Rule 12(b)(1, 6), 28 U.S.C.A.

[5] International Law k10.38
221k10.38

If alegations of complaint and uncontroverted
evidence presented by plaintiffs bring claims within a
Foreign Sovereign Immunities Act (FSA) exception,
burden then shifts to foreign government to prove by
preponderance of the evidence that any relevant
exceptions do not apply, and all egations in complaint
can themselves be sufficient to require response from
the foreign state defendant. 28 U.S.C.A. 88 1330
16021611

[6] International Law k10.33
221k10.33

Plaintiffs claiming expropriation of property by
foreign government presented sufficient all egations
and evidence to establish prima fade cae of
commercial adivity exception urder Foreign
Sovereign Immunities Act, based on commercial
adivity caried on in the United States by foreign
state or ad performed in the United States in
connedion with commercial adivity of the foreign
state dsewhere, where foreign retion was allegedly
continuing management of expropriated hotel and
there was evidence that hotel was advertised in the
United States and solicited American guests througha
United States agent, and presumably accepted
payments for reservations in the United States. 28
U.S.C.A. 8§ 160%3a)(2).

[7] International Law k10.33
221k10.33

In determining whether ad or adivity is
"commercial" within exception in the Foreign
Sovereign Immunities Act, court must look to its
nature, not its purpose, and though adivities that
customarily are caried on for profit are cetainly
commercial, adivity need not be motivated by profit
to be commercid. 28 U.S.CA. 88 1603d),
1605a)(2).

[8] International Law k10.33
221k10.33

In order for a ommercial adivity to be "caried onin
the United States’ within meaning of the Foreign
Sovereign Immunities Act, the foreign state need not
engage in commercia adivity in the United States on

a reguar basis, instead, criticd inquiry is whether
there is nexus between the foreign state's commercial
adivity in the United States and plaintiff's grievance
28U.S.C.A. 8 16059)(2).

[9] International Law k10.33
221k10.33

Under exception to Foreign Sovereign Immunities
Act based on "an ad performed in the United States
in connedion with a cmmercial adivity of the
foreign state dsewhere plaintiff must ether
demonstrate causal connedion between a foreign
sovereign's adions in the United States and those
abroad giving rise to plaintiff's claims, or the
sovereign's ads in the United States must themselves
represent an element in plaintiff's cause of adion. 28
U.S.C.A. 8§ 160%3)(2).

[10] International Law k10.33
221k10.33

As a general matter, mere financial loss siffered by a
person, whether individual or corporate, in the United
States is not in itself, sufficient to constitute, "dired
effed” within exception in Foreign Sovereign
Immunities Act applicable where daim is based on
ad outside the United States in connedion with
commercial adivity of foreign state dsewhere that
causes a "direa effed" in the United States. 28
U.S.C.A. 8§ 160%3)(2).

[11] International Law k10.33
221k10.33

"Dired effed" requirement of Foreign Sovereign
Immunities Act exception based on ad outside the
United States in connedion with commercia adivity
of foreign state that causes dired effed in the United
States would be satisfied, in connedion with claimed
expropriation of property in the foreign state, if
articles of incorporation or bylaws of the expropriated
corporation, or equivalent corporate documents under
the foreign law, required corporation to pay dividends
at shareholders place of residence in the United
States. 28U.S.C.A. § 16053)(2).

[12] International Law k10.33
221k10.33

International takings exception urder the Foreign
Sovereign Immunities Act would not apply where
plaintiffs were dtizens of the defendant foreign
country at the time of the expropriation, but exception
could be invoked by United States citizen. 28



U.S.CA. § 16053)(3).

[13] International Law k10.33
221k10.33

Claim by United States citi zen that Argentina violated
international  law  of  expropriation,  within
international takings exception in the Foreign
Sovereign Immunities Act, was gsbstantia and
nonfrivolous where  omplaint aleged that
government officials sized plaintiff's corporation for
personal profit and not for any public purpose, and
because plaintiff's family was Jewish, and that none
of the owners of the orporation receved any
compensation. 28 U.S.C.A. § 1605a)(3).

[14] International Law k10.33
221k10.33

Under the international takings exception within the
Foreign Sovereign Immunities Act, property in isae
must have been taken in violation of international
law, but at jurisdictional stage, court need not dedde
whether taking adually violated international law, as
long as claim is substantial and nonfrivolous. 28
U.S.C.A. § 160%3)(3).

[15] International Law k10.33
221k10.33

There ae threerequisites under international law for
a valid taking, which thus would not be within the
international takings exception in the Foreign
Sovereign Immunities Act:  expropriation must serve
public purpose, aiens must not be discriminated
against or singled out for regulation by the state; and
there must be payment of just compensation. 28
U.S.CA. § 160%a)(3).

[16] International Law k10.33
221k10.33

Requirement of international takings exception in the
Foreign Sovereign Immunities Act, that expropriated
property or property exchanged for it is owned or
operated by agency or instrumentality of foreign state
that is engaged in commercial adivity in the United
States, was stisfied by all egations that foreign state
had expropriated corporation, and was liciting and
entertaining American guests at hotel owned by the
corporation, and that the hotel acceted American
credit cards and traveler's chedks. 28 U.S.CA. §
1605a)(3).

[17] Federal Civil Procedure k12721

170Ak12721
(Formerly 170Ak1272

To extent that jurisdictional fads are disputed, party
should be dlowed to conduct discovery for the
limited purpase of establishing jurisdictional fads,
before daims can be dismissed.

[18] International Law k10.38
221k10.38

Burden of proving ad of state defense in suit against
foreign vernment rests on paty aserting
applicability of the doctrine and, at a minimum, this
burden requires that party offer some evidence that
the government aded in its vereign cgpadty and
some indication of the depth and nature of the
government's interest.

[19] International Law k10.30
221k10.30
(Formerly 221k10.29)

Violation of jus cogens does not confer jurisdiction
under the Foreign Sovereign Immunities Act. 28
U.S.C.A. 88 133016021611

[20] International Law k1
221k1

"Jus dispositivum® is caegory of international law
that consists of norms derived from the mnsent of
states and is founded on the self-interest of
participating states, while "jus cogens' embraces
customary laws considered hinding on al nations, and
is derived from values taken to be fundamental by the
international community.

[21] International Law k1
221k1

[21] Treaiesk1l
38511

Supremacy of jus cogens extends over all rules of
international law; norms that have atained status of
jus cogens prevail over and invalidate international
agreaments and caher rules of international law in
conflict with them.

[22] International Law k1
221k1

[22] International Law k10.9
221k10.9



Prohibition against official torture has attained the
status of jus cogens.

[23] International Law k10.33
221k10.33

[23] Trediesk4
38%4

Universal Dedaration of Human Rights is not an
"international agreement” within the existing treay
exception of the Foreign Sovereign Immunities Act,
in that the Dedaration is a nonbinding resolution of
the General Asembly of the United Nations. 28
U.S.C.A.§1604

[24] International Law k10.33
221k10.33

The United Nations Charter does not expresdy
conflict with the Foreign Sovereign Immunities Act
S0 asto be within existing treay exception to the Act,
with resped to clams of torture by foreign
government, in that the Charter does not discuss
compensation or individual remedies. 28 U.S.C.A. §
1604

[25] International Law k10.37
221k10.37

[25] International Law k10.38
221k10.38

Allegations and evidence were sufficient to bring
claims that foreign state tortured one of its citizens
within the implied waiver exception of the Foreign
Sovereign Immunities Act, in light of alegations that
the foreign state deliberately implicated United States
courts in perseaution of such citizen by enlisting aid
of American courts by letter rogatory and requesting
asdstance in serving papers on such citizen. 28
U.S.C.A. 8§ 160%3a)(1).

[26] International Law k10.32
221k10.32

The essntial inquiry as to whether written agreement
brings case within implied waiver exception to the
Foreign Sovereign Immunities Act is whether
sovereign contemplated involvement of the United
States courts in the dfair at issile. 28 U.SC.A. §
1605a)(1).

[27] International Law k10.32

221k10.32

To suppat finding of implied waiver within
exception in Foreign Sovereign Immuniti es Act, there
must be dired connedion between sovereign's
adivities in United States courts and plaintiff's claims
for relief. 28U.S.C.A. 8 160%a)(1).

*702 Michad J. Bazyler, Whittier College Schoal of
Law, Paul L. Hoffman, ACLU Foundation of
Southern California, Los Angeles, Cal., Scott W.
Wellman, Wellman & Cane, Newport Bead, Cdl.,
for plaintiff s-appell ants.

Bruno A. Ristau, Kaplan, Russn & Vecdi,
Washington, D.C., for defendants- appell ees.

Betsy R. Rosenthal, Los Angeles, Cal., for amicus
curiae Anti-Defamation League of B'Nai B'Rith.

Apped from the United States District Court for the
Central District of California.

Before: FLETCHER, CANBY and BOOCHEVER,
Circuit Judges.

FLETCHER, Circuit Judge:

Susana Siderman de Blake and Jose, Lea and Carlos
Siderman (colledively, "the Sidermans") apped the
dismissl of their adion against the Republic of
Argentina and the Argentine Province of Tucuman
(colledively, "Argentina'). The Sidermans
complaint alleged eighteen causes of adion arising
out of the torture of Jose Siderman and the
expropriation of the Sidermans property by
Argentine military officias. The district court
dismissd the expropriation claims on the basis of the
ad of state doctrine, but granted a default judgment to
Jose and Lea Siderman on the torture daims.
Argentina then entered its first appeaancein the cae
and moved for relief from judgment on the ground
that the Foreign Sovereign Immunities Act ("FSA"),
28 U.S.C. 88 1330 160211, rendered it immune
from the Sidermans adion. The district court
granted the motion and vacaed the default judgment.
The Sidermans now apped. We reverse and remand
for further procealings.

FACTS

The fadua recrd, which consists only of the
Sidermans  complaint  and numerous *703
dedarations they submitted in suppart of their claims,
tells a horrifying tale of the violent and brutal
excesses of an anti-Semitic military junta that ruled



Argentina. On March 24, 1976 the Argentine
milit ary overthrew the government of President Maria
Estela Peron and seized the reins of power for itself,
installing military leaders of the central government
and the provincial governments of Argentina. [FN1]
That night, ten masked men carrying madcine gurs
forcibly entered the home of Jose and Lea Siderman,
husband and wife, in Tucuman Province, Argentina.
The men, who were ading urder the diredion of the
military governor of Tucuman, ransacked the home
and locked Lea in the bathroom. They then
blindfolded and shadled 65 yea old Jose, dragged
him out of his home, tossed him into a waiting car,
and drove off to an unkrown building. For seven
days the men bed and tortured Jose. Among their
todls of torture was an eledric catle prod, which they
used to shock Jose urtil he fainted. As they tortured
him, the men repeaedly shouted anti-Semitic
epithets, cdling im a "Jew Bastard" and a "Shitty
Jew." They inflicted all of these quelties upon Jose
Siderman because of his Jewish faith.

FN1. A genera description of the military
coup and its aftermath can be found in Forti
v. SuarezMason, 672 F.Supp. 1531 1536
(N.D.Cal.1987.

At the end of this nightmarish week, his body badly
bruised and his ribs broken, Jose was taken out of the
building and driven to an isolated areg where the
masked men tossed him out of the ca. The men told
Jose that if he and his family did not leaze Tucuman
and Argentina immediately, they would be Kkill ed.
On the day of Jose's relesse, he ad Lea fled to
Buenos Airesin fea for their lives. Their son Carlos
followed shortly theredter, and the night Carlos left
Tucuman, military authorities ransacked his home.
InJune 1976 Jose, Lea and Carlos left Argentina for
the United States, where they joined Susana Siderman
de Blake. Sheisthe daughter of Jose and Lea ad is
aUnited States citi zen.

Before the hasty flight from Tucuman to Buenos
Aires, Jose was forced to raise cah by sdlling at a
steep discount part of his interest in 127,000 aares of
land. Prior to their departure for the United States,
the Sidermans also made arangements for someone
to oversee their family business Inmobiliaria del
Nor-Oeste, SA. ('INOSA"), an Argentine
corporation.  Susana Siderman de Blake, Carlos
Siderman and Lea Siderman ead owned 33% of
INOSA and Jose owned the remaining one percent.
Its assts comprised numerous red estate holdings
including a large hotel in Tucuman, the Hotel Gran
Corona. The Sidermans granted management powers

over INOSA to a cetified public acountant in
Argentina.

After the Sidermans left Argentina for the United
States, Argentine military officers renewed their
perseaition of Jose.  They dtered red property
records in Tucuman to show that he had owned not
127,000, but 127, aaes of land in the province
They then initiated a aimina adion against him in
Argentina, claiming that since he owned only 127
aaes he had sold land that did not belong to him.
Argentina sought the adstance of our courts in
obtaining jurisdiction over his person, requesting via
a letter rogatory that the Los Angeles Superior Court
serve him with documents relating to the adion. The
court, unaware of Argentina's motives, complied with
the request.

Soon thereéter, while he was travelling in Italy, Jose

was arrested pursuant to an extradition request from
Argentina to the Italian government.  Argentina
charged that Jose had fraudulently obtained the travel
documents enabling him to leave Argentinain 1976
Jose was not permitted to leave Cremora, Italy, for
seven months, and adually was imprisoned for 27
days, before an Italian Appeds Court finally held that
Argentina's extraditi on request would not be honored,
as it was pdliticdly motivated and founded on
pretextual charges.

The Argentine military also pursued INOSA with
vigor. In April 1977 INOSA *704 was <ized
through a sham "judicial intervention,” a procealing
in which property is put into recavership. The
purported ressons for the intervention were that
INOSA ladked a representative in Argentina and that
INOSA had obained excessve funds from a
Tucuman provincial bank.  Though these reasons
were pretexts for perseauting the Sidermans becaise
of their religion and profiting from their economic
success the Sidermans were unable to oppee the
intervention because Argentine officials had
imprisoned and kill ed the acountant to whom they
had granted management powers over INOSA. In
1978 the Sidermans retained an attorney in Argentina
and brought a derivative adion in a Tucuman court in
an effort to end the intervention. The court ordered
that the intervention cease, and the order was upheld
by the Supreme Court of Tucuman, but the order
remains urenforced and the intervention has
continued. Argentine military officials and INOSA's
appanted recevers have etraded funds from
INOSA, purchased various assets owned by INOSA
at sharply discounted prices, and dverted INOSA's
profits and revenues to themselves.



In 1982 Jose, Leg and Carlos, who by then had
become permanent residents of the United States, and
Susana, a United States citizen since 1967, turned to
federal court for relief.  They filed a mmplaint
asserting eighteen causes of adion based on the
torture and harasament of Jose by Argentine officials
and the expropriation of their property in Argentina
Named defendants included the Republic of
Argentina, the Province of Tucuman, INOSA, and
numerous individual defendants who participated in
the wrongdoing.  In Decenber 1982 the Sidermans
properly served Argentina axd Tucuman with the
Summons and Complaint. The Argentine Embassy
subsequently sought asdstance from the U.S. State
Department, which informed Argentina that it would
have to appea and present any defenses it wished to
asert to the district court, including the defense of
sovereign immunity, or risk a default judgment. The
State Department also provided a diredory of lawyer
referral services. Despite receaving this information,
Argentina did not enter an appeaance, and the
Sidermans fil ed a motion for default judgment.

On March 12, 1984 the district court dismissed the
Sidermans expropriation claims sua sponte on the
basis of the a¢ of state doctrine and ordered a heaing
for the Sidermans to prove up their damages on the
torture daims. [FN2] The Sidermans moved for
reconsideration of the ourt's dismissal of the
expropriation claims.  On September 28, 1984 the
court denied the motion for reconsideration and
entered a default judgment on the torture daims,
awarding Jose damages and expenses totalling $2.6
million for his torture daims and awarding Lea
$100000for her lossof consortium claim. [FN3]

FN2. The district court also dsmissd the
claims against the individual defendants for
lakk of personal jurisdiction because they
were never served.  The Sidermans are not
challenging this ruling on apped.

FN3. Lea Carlos, and Susana were found to
lak standing to claim damages for Jose's
torture, and they do not apped this ruling of
the district court.

The damages award finally elicited a response from
Argentina, which filed a motion for relief from
judgment on the ground that it was immune from suit
under the FSIA and that the district court therefore
lacked bah subjed matter and personal jurisdiction.
The United States filed a suggestion of interest,
asking the oourt to consider the isue of foreign

sovereign immunity but indicating ro view of the
merits. On March 7, 1985 the district court vacded
the default judgment and dsmissed the Sidermans
adion on the ground of Argentina's immunity under
the FSA. [FN4] *705 The Sidermans filed a timely
notice of apped on April 5, 1985 [FN5] We have
jurisdiction over the gped pursuant to 28 U.S.C. §
1291

FN4. The oourt did not read the question of
personal jurisdiction, nor do the parties
argue the issue on apped. The FSA
provides that persona jurisdiction exists if
subjed matter jurisdiction exists and proper
service has been made under the FSIA. See
28 U.SC. § 133(@b). Nevertheless the
exercise of persona jurisdiction also must
comport with the constitutional requirement
of due process See Olsen by Sheldon v.
Government of Mexico, 729 F.2d 641
64851 (9th Cir.), cet. denied, 469 U.S.
917, 105S.Ct. 295 83 L.Ed.2d 230(1984).

FN5. Since filing the notice, the Sidermans
have sought and oltained nine six-month
stays of the gped while they pursued an
ultimately unsuccesgul suit in Argentina that
could have mooted the present case. On
October 15, 199Q in light of Argentinas
oppaition to the ninth stay, the stay was
vacded and the briefing schedul e set.

DISCUSSON

[1] Until 1952 foreign states and their agencies and
instrumentaliti es enjoyed virtually absolute immunity
from suit in the oourts of the United States. See
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S.
480, 486, 103 S.Ct. 1962 1967 76 L.Ed.2d 81
(1983. Chief Justice John Marshall authored the
seminal opinion that considered and recgnized the
immunity of a foreign state from suit in a United
States court. In The Schooner Exchange v.
M'Faddon, 11 U.S. (7 Cranch) 116, 3 L.Ed. 287
(1812, the Court upheld a French pleaof immunity
against an American citizen's assertion of title to an
armed national vessl of France that had entered the
territorial waters of the United States. In his opinion
for the Court, Chief Justice Marshall first emphasized
the "exclusive and absolute” nature of a nation's
territorial jurisdiction, any exception to which could
arise only from the @nsent or waiver of that nation.
11U.S. (7 Cranch) at 136. He then explained:

The world being composed o distinct

sovereignties, posessng equa rights and equal



independence, ... all sovereigns have @mnsented to a
relaxation in pradice in cases under certain
pealiar circumstances, of that absolute and
complete jurisdiction within their respedive
territories which sovereignty confers.

Id. Thus, Chief Justice Marshall announced that the
common pradice of nations forms the foundation for
the doctrine of foreign sovereign immunity, while a
given state's agreament to grant immunity in a
particular case is a matter of grace comity, and
resped for the eguality and independence of other
sovereigns.  See Verlinden, 461 U.S. at 486, 103
S.Ct. at 1967. Although The Schooner Exchange did
not announce arule of absolute sovereign immunity,
in the following 140 yeas absolute immunity becane
the norm, principally because the wurts pradiced
consistent deference to the Exeautive Branch, which
"ordinarily requested immunity in al adions against
friendly foreign sovereigns.” Id.

In 1952 however, the Acting Legal Adviser of the
State Department, Jack Tate, sent a letter to the
Acting Attorney General announcing that the State
Department was adopting the "restrictive" principle
of foreign sovereignimmunity. Id. at 487& n. 9, 103
S.Ct. at 1968& n. 9. Under the restrictive principle,
as defined in the Tate Letter, "the immunity of the
sovereign is recognized with regard to sovereign or
public ads (jure imperii ) of a state, but not with
resped to private ads (jure gestionis)." 26 Dep't of
State Bull. 984 (1952), reprinted in Alfred Dunhill of
London, Inc. v. Republic of Cuba, 425U.S. 682 711,
96 S.Ct. 1854 1869 48 L.Ed.2d 301 (1976
(Appendix 2). With the issiance of the Tate Letter,
the United States joined the amerging international
consensus that private ads of a sovereign-
commercial  adivities being the  primary
example--were not entitled to immunity.  While the
Tate Letter altered the Exeautive Branch's view of
foreign sovereign immunity, it did not provide the
courts with concrete legidative standards for
determining whether to asert jurisdiction over
adions against foreign states.  Thus, the ourts
continued to defer to the Exeautive Branch. When
the State Department issued a suggestion of immunity
in a particular case, the aurt followed it; when the
State Department remained silent, the aurt relied on
prior suggestions for precalential asdstance in
determining immunity. Verlinden, 461 U.S. at 487,
103S.Ct. at 1968

With the enadment of the FSA in 1976 Congress
replacael the regime of deference to Exeautive
suggestion  with  a  comprehensive  legidlative

framework "governing claims of immunity in every
civil adion against a foreign state or its poaliticd
subdivisions, *706 agencies, or instrumentalities.”
Id. at 488 103 S.Ct. at 1968 H.R.Rep. No. 1487,
94th Cong., 2d Sess 7, reprinted in 1976 U.S.Code
Cong. & Admin.News 6604 6606 ("A principal
purpose of this bill i s to transfer the determination of
sovereigh immunity from the exeautive branch to the
judicial branch...."). In esence the FSA codified
the restrictive theory of sovereign immunity, which
had become widely acceted in international law.
SeeVerlinden, 461U.S. at 487-88, 103S.Ct. at 1968
H.R.Rep. No. 1487 94th Cong., 2d Sess 14, 1976
U.S.Code Cong. & Admin.News at 6613(referring to
international law and Tate Letter). Structurally, the
FS A sets forth the genera rule that foreign states are
immune from the jurisdiction of both federal and state
courts in the United States, subjed to certan
exceptions. 28 U.S.C. 8§ 133@a) & 1604 A
federal court ladks aubjed matter jurisdiction over a
clam against a foreign state unless the daim falls
within an exception to immunity under the FSA.
See28U.S.C. § 133@a); Verlinden, 461U.S. at 489
103 S.Ct. at 1969 see &so Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428 439,
109S.Ct. 683 690, 102L.Ed.2d 818(1989 (FSA is
"sole basis for obtaining jurisdiction over a foreign
state in federal court").

[2][3] As a threshold matter, therefore, a ourt
adjudicaing a daim against a foreign state must
determine whether the FS A provides aibjed matter
jurisdiction over the daim. Liu v. Republic of China,
892 F.2d 1419 1424 (9th Cir.1989, cert. dismissed,
497 U.S. 1058 111 S.Ct. 27, 111 L.Ed.2d 840
(1990. The istence of subjed matter jurisdiction
under the FSA is a question of law subjed to de
novo review. Id. Where, as in the present case, a
claim has been dismissed for ladk of jurisdiction, we
accept the dlegations of the mplaint as true.
Gerritsen v. de la Madrid Hurtado, 819 F.2d 1511
1513(9th Cir.1987%).

The parties and the district court have agreed that the

Sidermans claims fall into two caegories. those
relating to the expropriation of INOSA and those
relating to the torture of Jose Siderman. The district
court initially dismissed the expropriation claims on
the basis of the ad of state doctrine, while avarding a
default judgment to the Sidermans on the torture
claims. Only later did the wurt dismiss the torture
claims and the Sidermans entire adion. Becaise the
two caegories of claims were dismissed at different
stages of the suit, and for different reasons, we
separately addressead caegory.



I. EXPROPRIATION CLAIMS

In its order of March 12, 1984 the district court
dismissed the expropriation claims on the basis of the
ad of state doctrine; it did not consider whether it
had subjed matter jurisdiction over the daims
pursuant to the FSA. [FN6] The district court erred
in dedding the ad¢ of state isae without first
considering the threshold iswue of its sibjed matter
jurisdiction. Because the federa courts ladk
jurisdiction over a daim against a foreign state that is
immune under the FSA, "[a]t the threshold of every
adion in adistrict court against a foreign state, ... the
court must satisfy itself that one of the [FSA]
exceptions applies.” Verlinden, 461 U.S. at 493-94,
103 S.Ct. at 1971 The district court must address
this isaue "even if the foreign state does not enter an
appeaanceto assert an immunity defense." Id. at 494
n. 20, 103 S.Ct. at 1971 n. 20. The urt smply
cannot proceead without subjed matter jurisdiction.

FN6. Argentina ontends that the district
court held that it ladked jurisdiction over the
expropriation claims when it later granted
Argentina's motion for relief from judgment
and dsmised the Sidermans entire adion.
We find no evidencein the record to suppart
this contention. At the time that Argentina
filed its motion, the district court already had
dismissed the expropriation claims. Those
claims were no longer at issile. Moreover,
the parties neither raised nor briefed the
applicability of the FSA to the
expropriation claims before the district
court, and nothing in the urt's order
granting Argentina's motion indicates that it
considered the issie. The sole basis for the
district court's dismissl of the expropriation
claims was the ad of state doctrine.

[4] *707 In contrast to the jurisdictional nature of
foreign sovereign immunity under the FSA, "[t]he
ad of state doctrine is not a jurisdictiona limit on
courts.” Liu, 892F.2dat 1431 The doctrine refleds
the prudential concern that the urts, if they question
the validity of sovereign ads taken by foreign states,
may be interfering with the conduct of American
foreign palicy by the Exeautive and Congress [FN7]
W.S. Kirkpatrick & Co. v. Environmental Tedonics
Corp., 493 U.S. 400, 404, 110 S.Ct. 701, 704, 107
L.Ed.2d 816(1990; Liu, 892F.2dat 1431 The ad
of state doctrine is a principle or rule of dedsion that
the ourts apply in dedding cases within their
jurisdiction. Environmental Tedonics, 493 U.S. at

406, 409 110 S.Ct. at 705 706-07, see &so West v.
Multibanco Comermex, S.A., 807 F.2d 82Q 827 (9th
Cir.) (describing ad of state doctrine & "combination
justiciability and abstention rule"), cert. denied, 482
U.S. 906, 107 S.Ct. 2483 96 L.Ed.2d 375(1987. In
terms of the Federal Rules of Civil Procedure, the ad
of state doctrine does not bar an adion for ladk of
subjed matter jurisdiction, Fed.R.Civ.P. 12(b)(1), but
rather for failure to state a ¢aim upon which relief
can be granted, Fed.R.Civ.P. 12(b)(6). See
Timberlane Lumber Co. v. Bank of America N.T. &
SA., 549 F.2d 597 602 (9th Cir.1979. If a ourt
lacks jurisdiction over a cae involving a foreign
state, the ad of state doctrine never comes into play.
[FN8] "Because sovereignimmunity is jurisdictional
and the ad of state doctrine is not, we must consider
sovereign immunity before reading the ad of state
doctrine” De Sanchez v. Banco Centra De
Nicaragua, 770 F.2d 1385 1389 (5th Cir.1985; see
Liu, 892 F.2d at 1424 (first determining whether
subjed matter jurisdiction existed under FS A before
addressng district court's ad of state ruling).

FN7. The doctrine derives from Banco
Nadona de Cuba v. Sabbatino, 376 U.S.
398 84 S.Ct. 923 11L.Ed.2d 804(1964), in
which the Court dedined to adjudicae the
validity of expropriations by the Cuban
government. The predse holding of
Sabbatino was that:

the Judicial Branch will not examine the
validity of a taking of property within its
own territory by a foreign sovereign
government, extant and recgnized by this
country at the time of suit, in the esence of
a treay or other unambiguous agreement
regarding controlling legal principles, even
if the cmplaint alleges that the taking
violates customary international law.

Id. a 428 84 SCt. a 940 see &0
Restatement (Third) of the Foreign Relations
Law of the United States § 4431) &
Comment b (1987. As the numerous
qudifications in  Sabbatino's holding
indicae, the ad of state doctrine is "supple,
flexible, ad hoc." Republic of the
Phili ppines v. Marcos, 862 F.2d 1355 1361
(9th Cir.1988 (en banc), cert. denied, 490
U.S. 1035 109S.Ct. 1933 104 L.Ed.2d 404
(1989.

FN8. We note that in Internationa
Asciation of Macdhinists and Aerospace
Workers  (IAM) v. Organization of
Petroleum Exporting Countries



(OPEC), 649F.2d 1354(9th Cir.1981), cert.
denied, 454 U.S. 1163 102 S.Ct. 1036 71
L.Ed.2d 319(1982, a panel of our court
applied the ad¢ of state doctrine without first
resolving the threshold isuue of immunity
and jurisdiction urder the FSA. However,
the OPEC dedsion was rendered prior to the
Supreme Court's opinions in both Verlinden,
which clealy establi shes that the question of
whether there is jurisdiction urder the FSA
must be answered "[a]t the threshold of
every adion in district court against a
foreign state," 461 U.S. at 493-94, 103 S.Ct.
a 1971 and Environmenta Tedonics,
which clarified the nature of the ad¢ of state
doctrine. We therefore aldress the
jurisdictional isaue first.

[5] Since the district court did not consider
jurisdiction urder the FSA with regard to the
expropriation claims, it made no findings of fad
concerning jurisdiction. The record consists of the
complaint and numerous dedarations submitted by
the Sidermans in suppat of their contention that
certain of the FSA exceptions apply, but includes no
plealings or evidence from Argentina, which had not
yet entered an appeaance in the cae when the
expropriation claims were dismised.  Argentina
contends that the Sidermans complaint and
dedarations fail to demonstrate that the expropriation
claims fal within an FSA exception, and asks us to
affirm the district court's dismissal on that ground.
We therefore review the record to determine whether
the Sidermans have sustained their initial burden of
aleging jurisdiction urder the FSA. If the
alegations in the Sidermans complaint, which we
must accept as true, and the uncontroverted evidence
presented by the Sidermans bring the daims within an
FSA exception, the *708 burden then shifts to
Argentina to prove that any relevant exceptions do
not apply. "Oncethe plaintiff offers evidence that an
FSA exception to immunity applies, the party
claiming immunity beas the burden of proving by a
preponderance of the evidence that the exception
does not apply.” Schoenberg v. Exportadora de Sal,
SA. de CV., 930 F.2d 777 779 (Sth Cir.199])
(quoting Joseph v. Office of the Consulate Gen'l of
Nigeria, 830 F.2d 1018 1021 (9th Cir.1987%), cert.
denied, 485 U.S. 905 108 S.Ct. 1077, 99 L.Ed.2d
236 (1988). If the Sidermans succesdully have
aleged that an exception to immunity under the FSA
applies to their claims, we must remand the daimsin
order to afford Argentina the oppatunity to rebut the
Siderman’s evidence and sustain its burden of proof
before the district court. [FN9]

FN9. Although the Sidermans have
submitted dedarations and evidence beyond
the pleadings, alegations in a mmplaint can
themselves be sufficient to require a
response from the foreign state defendant
before the complaint can be dismised. In
Meadows v. Dominican Republic, 817 F.2d
517, 522-23 (9th Cir.), cet. denied, 484
U.S. 976, 108S.Ct. 486, 487, 98 L.Ed.2d
485(1987), we held that, at least with regard
to the commercia adivity exception to the
FS A, the district court should observe the
following procedure:

Where, as here, the plaintiff aleges in his
complaint that his clam is based on a
foreign state's drictly commercia ads, the
defendant must establish a prima fade cae
that it is a sovereign state and that the
plaintiff's claim arises out of a public ad.
This proof establi shes a presumption that the
foreign state is proteded by immunity. The
plaintiff then has the burden of going
forward with the evidence by offering proof
that one of the FSA exemptions applies.
Once the plaintiff has presented this
evidence the defendant must prove its
entitlement to immunity by a preponderance
of the evidence

Thus, even if the Sidermans had presented
nothing more than the dlegations in their
complaint, Meadows indicates that it would
have been incumbent upon Argentina to
respond to those dl egations.

The Sidermans argue that two o the FSA
exceptions apply to their expropriation claims, the
commercial adivity exception, 28 U.SC. §
1605a)(2), and the international takings exception,
28U.S.C. § 160%a)(3). We mnsider eadin turn.

A. Commercia Activity Exception

[6] The commercial adivity exception provides that

aforeign state is not immune from jurisdiction where
the adion is based [1] upon a cmmercial adivity
caried on in the United States by the foreign state;
or [2] upon an ad performed in the United Statesin
connedion with a @mmercia adivity of the
foreign state dsewhere; or [3] upon an ad outside
the territory of the United States in connedion with
a commercial adivity of the foreign state dsewhere
and that ad causes a dired effed in the United
States....



28 U.S.C. § 160%3)(2). As the bradeted
numbering indicates, sedion 1605a)(2) contains
three dauses. See Schoenberg, 930 F.2d at 779-80.
We find that the Sidermans have presented sufficient
allegations and evidence to demonstrate--at leest at
this gage of the procealings--that their expropriation
claims fall within the first and second clauses and
may aso fall within the third.

[7] In order to come within the first clause of the
exception, a daim against a foreign state must be
"based upon a commercial adivity caried on in the
United States by the foreign state”  Commercia
adivity "means either aregular course of commercial
conduct or a particular commercial transadion or
ad." 28U.S.C. § 1603d). In determining whether
an ad or adivity is commercial, we must look to its
nature, not its purpose. 28 U.S.C. § 1603d);
Schoenberg, 930F.2d at 780. Though adiviti es that
customarily are caried on for profit are cetanly
commercial, Schoenberg, 930F.2d at 780, an adivity
need not be motivated by profit to be commercia,
Joseph, 830 F.2d at 1024 The cetral question is
"whether the adivity is of a kind in which a private
party might engage." Id. In light of the dlegations
and evidence submitted by the Sidermans, we have no
doubt that the Sidermans claims are based on
commercial adivity being conducted by Argentina
The adivities that form the basis for the
clams--Argentinas continuing management  of
INOSA, *709 its operation of the Hotel Gran Corona,
and its recept of profits from the @mpany's
operations--are dealy adivities "of akind in which a
private party might engage.” [FN10]

FN10. Argentinas initial seizure of INOSA
through a "judicial intervention,” which the
Sidermans all ege to have been nothing more
than a sham for expropriation, similarly may
constitute commercial  adivity. In
L'Europeenne de Banque v. La Republicade
Veneauela, 700 F.Supp. 114
(S.D.N.Y.1988, a mnsortium of banks had
entered into a depaosit lending agreement
with a Veneauelan bank, pursuant to which
the onsortium deposited $30 milli on.
Venezuela subsequently dedared an
"intervention” in the bank's affairs on the
ground that the bank was either in danger of
failing or had violated banking laws.
Venezuela granted all management powers
to a vice president of Veneauelas Deposit
Guaranty and Bank Protedion Fund,
and eventualy the bank was ordered
liquidated. In the consortium's subsequent

adion against Veneauela, the wurt found
that Venezuelas intervention and operation
of the bank constituted commercia adivity.
700 F.Supp. a 11920. On the present
record, we canot determine whether a
judicia intervention in Argentina is an
adion that a private party can perform. The
Sidermans are free to pursue this argument
on remand. We note that the commercia
adivity exception does not reguire that every
ad aleged be ommercia in reture.  See
Foremost- McKeson, Inc. v. Islamic
Republic of Iran, 905 F.2d 438 450
(D.C.Cir.1990.

[8] The more difficult question is whether this
commercial adivity isbeing"caried on in the United
States." 28 U.S.C. § 160%8)(2). As defined by the
FSA, " ‘commercia adivity caried on in the United
States by a foreign state' means commercial adivity
caried on by such state and having substantial
contad with the United States." 28 U.S.C. 8§ 1603e).
Under this definition, the foreign state need not
engage in commercia adivity in the United States on
areguar basis. Shapiro v. Republic of Bolivia, 930
F.2d 1013 1018(2d Cir.1997). Instedd, the aiticd
inquiry is whether there is "a nexus between the
defendant's commercial adivity in the United States
and the plaintiff's grievance" AmericaWest Airlines,
Inc. v. GPA Group, Ltd., 877 F.2d 793 796 (9th
Cir.1989.

The Sidermans have dleged and put forward
evidence that Argentina alvertises the Hotel Gran
Corona in the United States and solicits American
guests through its U.S. agent, Aerolinas Argentinas,
the national airline of Argentina. They have dleged
further that numerous Americans have stayed at the
Hotel, which accets al the major American credit
cads, including Mastercard, Visa, and American
Express On the present record, we beli eve that these
dlegations are sufficient to demonstrate that the
commercial adivities Argentina is conducting
through INOSA have "substantial contad with the
United States" The Sidermans allegations aso
satisfy the nexus requirement established in America
West. Severa of the Sidermans expropriation
claims are direded toward the stream of revenue and
benefits that Argentina is receving through its
operation of the Hotel. Argentina's continuing
recapt of the profits and benefits that rightfully
belong to the Sidermans—-including those derived
from U.S. sources--are some of the "spedfic ads that
form the basis of the suit." Id. a 797 (quoting
Joseph, 830 F.2d at 1023 (emphasis omitted). We



conclude that the Sidermans' all egations and evidence
bring their claims within clause one of the
commercial adivity exception.

[9] Clause two of the exception applies to adions
based "upon an ad performed in the United States in
connedion with a ommercial adivity of the foreign
state dsewhere.” 28 U.S.C. § 160%8)(2). Asthe
few cases to address this clause have noted, it
requires a "material conredion ... between the
plaintiff's cause of adion and the ad¢ performed in the
United States." Stena Rederi AB. v. Comision de
Contratos del Comite Ejeautivo General, 923 F.2d
380, 388 (5th Cir.1991) (emphasis in original). A
plaintiff must either demonstrate a casal connedion
between a sovereign's adions in the United States and
those aroad giving rise to the plaintiff's claims, or
the sovereign's ads in the United States must
themselves represent an element in the plaintiff's
cause of adion. Gilson v. Republic of Ireland, 682
F.2d 1022 1027 n. 22 (D.C.Cir.1982; see &so
H.R.Rep. No. 1487 94th Cong., 2d Sess 19,
reprinted in 1976U.S.C.C.A.N. 6613 6618

*710 The dlegations and evidence set forth by the
Sidermans that Argentina solicits guests for the Hotel
Gran Corona in the United States and presumably
accets payments for those reservations in this
country, and that as a result numerous Americans day
a the Hotel, suffice to med this test. Because of
Argentinds ads in the United States--the solicitation
and acceptance of reservations-Americans end
money at the Hotel Gran Corona, money which the
Sidermans claim rightfully belongs to them. The
Sidermans causes of adion for conversion,
congtructive fraud, intentional interference with
business relationships and bread of fiduciary duty
diredly relate, therefore, to Argentinas ads in this
country. Argentina undertakes those ads,
furthermore, in connedion with commercial adivity
elsewhere, mainly its operation of the Hotel. The
Sidermans claims thus fall squarely within clause two
of the ommercial adivity exception.

For the Sidermans expropriation claims to satisfy
clause three of the exception, the daims must be
based "upon an ad outside the territory of the United
States in connedion with a commercial adivity of the
foreign state dsewhere and that adt [must] cause[ ] a
dired effed in the United States" 28 U.S.C. §
1605@)(2). The Sidermans base their claims on
Argentinds wizure and continuing operation of
INOSA, both of which congtitute ads that Argentina
has performed outside United States territory. It is
equaly clea that they have been performed in

connedion with the @mmercia adivities of
operating the Hotel Gran Corona axd managing
INOSA'sred estate investmentsin Argentina.  These
adivities are, as noted above, "of a kind in which a
private party might engage." Joseph, 830 F.2d at
1024 The dispositive dement in clause three for
purposes of this case, therefore, is the requirement
that the ads cause adired effed in the United States.

Under the dired effed requirement, the "foreign
sovereign's adivities must cause an effed in the
United States that is substantial and foreseedle in
order to abrogate sovereign immunity." America
West, 877 F.2d a 799  For example, in America
West, an American airline sued an Irish nationa
airline for damage sustained by an aircraft engine on
which the Irish arline had performed faulty
maintenance work. Finding that it was not
foreseedle that the maintenance work performed in
Ireland on an engine then owned by a Netherlands
Antill es company would have a effed in the United
States, we held that the dired effed requirement was
unsatisfied. 1d. at 800. The "purely fortuitous' fad
that the plaintiff whose plane subsequently was fitted
out with the engine was an American corporation was
insufficient to crede adired effed. Id.; see &so
Seaurity Padfic Nat'l Bank v. Derderian, 872 F.2d
281, 286 (9th Cir.1989; Martin v. Republic of S.
Africa 836 F.2d 91 94-95 (2d Cir.1987) (finding ro
dired effed in United States where African-American
was denied medicd treament in South Africa).

[10] As a general matter, therefore, "[m]ere financia
loss' suffered by a person, whether individual or
corporate, in the United States is not, in itsdlf,
sufficient to congtitute a "dired effed.” America
West, 877 F.2d a 799800. However, in cases
where aplaintiff's claim is for bread of a contrad
providing that payment or performance must be made
in the United States, the "dired effed” requirement
has been deemed setisfied. [FN11] For example, in
*711 Meaows v. Dominican Republic, 817 F.2d 517
(9th Cir.1987), we wmnsidered an adion brough by
two U.S. residents to recover aloan commisson they
eaned by obtaining a loan on behalf of a foreign
government. Under the loan agreement, the
commisson was to be pad in the United
States--throughthe plaintiffs bank--and we found this
to be asufficiently dired effed to permit jurisdiction
under clause three 817 F.2d at 523  See &so
Gregorian v. lzvestia, 871 F.2d 1515 1527 (Sth
Cir.1989 (discussng similar cases); L'Europeenne
de Banque v. La Republica de Veneaea 700
F.Supp. 114, 121 (S.D.N.Y.1988 (extending rule to
encompassforeign plaintiff).



FN11. These caes refled the genera rule
that "a dired effed occurs at the locus of the
injury diredly resulting from the sovereign
defendant's wrongful ads"  Restatement
(Third) of the Foreign Relations Law of the
United States § 453 Reporter's Note 5
(1987. Thus, two Ninth Circuit cases cited
by Argentina have held that the estate or
family of a decelent who died abroad could
not establish the required dred effed,
becaise their injuries were only indiredly
related to the dired injury suffered by the
decalent.  See Austradian Gov't Aircraft
Fadories v. Lynre, 743 F.2d 672 67475
(9th Cir.1984), cert. denied, 469 U.S. 1214
105 S.Ct. 1189 84 L.Ed.2d 335 (1985
(American pilot died when plane aashed in
Indonesia); Berkovitz v. Islamic Republic
of Iran, 735 F.2d 329 332 (9th Cir.), cert.
denied, 469 U.S. 1035 105 S.Ct. 510, 83
L.Ed.2d 401 (1984 (American killed by
revolutionary forces in Iran). These caes
are distinguishable from the
Sidermansadion, which assrts dired
injuries to the Sidermans as the owners and
shareholders of INOSA.

[11] Asan owner and shareholder of INOSA, ead of

the Sidermans is entitled to a share of the profits
eaned by the corporation. If INOSA's articles of
incorporation or by-laws (or the equivalent corporate
documents under Argentine law) require INOSA to
pay those dividends at the shareholder's place of
residence, the United States, we believe in light of
Meadows that the dired effed requirement would be
satisfied. While the record before us does not reved
whether thisisthe case, it would be premature to hold
that the Sidermans have failed to establish a dired
effed. Sincethe Sidermans have dleged jurisdiction
under clauses one and two, and we ae remanding the
expropriation claims on those grounds, on remand the
Sidermans also may pursue jurisdiction urder clause
three ad seek to cure ay jurisdictional defeds by
amending their complaint or submitting additi onal
evidence See Trentacosta v. Frontier Pac. Aircraft
Indus., 813F.2d 1553 156162 (9th Cir.1987); Inre
Complaint of McLinn, 744 F.2d 677 685 (9th
Cir.1989).

B. International Takings Exception
[12][13] The Sidermans argue that their claims also

fall within the international takings exception to the
FSA's rule of immunity. That exception provides

that aforeign state is not immunein an adion

in which rights in property taken in violation of
international law are in isaue and [1] that property
or any property exchanged for such property is
present in the United States in connedion with a
commercia adivity caried on in the United States
by the foreign state; or [2] that property or any
property exchanged for such property is owned o
operated by an agency or instrumentality of the
foreign state and that agency or instrumentality is
engaged in a mmmercial adivity in the United
States....

28 U.S.C. § 160%a)(3). Though few courts have
had the oppatunity to consider the international
takings exception, it is clea that Jose, Lea and
Carlos Siderman cannot assrt a daim that comes
within thisexception. In Chuidian v. Phili ppine Nat'l
Bank, 912 F.2d 1095 1105 (9th Cir.1990, we held
that the exception does not apply where the plaintiff
isa dtizen of the defendant country at the time of the
expropriation, becaise "[e]xpropriation by a
sovereign state of the property of its own nationas
does not implicae settled principles of international
law." See #&so De Sanchez v. Banco Central de
Nicaagua, 770 F.2d 1385 1395 (5th Cir.1985.
However, Susana Siderman de Blake is €ligible to
invoke the international takings exception, and the
Sidermans' alegations and evidence bring her claims
within clause two of that exception.

[14][15] Under that clause, the property at isaue must
have been taken in violation of international law. At
the jurisdictional stage, we nead not dedde whether
the taking adually violated international law; aslong
as a "clam is sbstantial and non-frivolous, it
provides a sufficient basis for the exercise of our
jurisdiction." West v. Multibanco Comermex, S.A.,
807 F.2d 82Q 826 (9th Cir.), cet. denied, 482 U.S.
906, 107 S.Ct. 2483 96 L.Ed.2d 375(1987. In
West, we described three requisites under
international law for a valid taking. Firgt, "[v]alid
expropriations must always srve apublic purpose.”
807 F.2d at 831 Semnd, "diens [must] not be
discriminated against or singed out for regulation by
the state.” Id. at 832 Finaly, "[an otherwise valid
taking is illegal without the payment of just
compensation.” Id. These well-established* 712
principles trakk the Restatement of Foreign Relations
Law, which provides:

A state is responsible under international law for

injury resulting from:

(1) a taking by the state of the property of a

national of another state that

(@) isnot for a public purpose, or



(b) isdiscriminatory, or
(c) is not accompanied by provison for just
compensation....

Restatement (Third) of the Foreign Relations Law of

the United States § 712 (1987 [hereinafter
"Restatement”]. The legidative history of the FSA
reveds a similar understanding of what constitutes a
taking in violation of international law. See
H.R.Rep. No. 1487 94th Cong., 2d Sess 19-20,
reprinted in 1976 U.S.Code Cong. & Admin.News
6604 6618 (taking \violates international law if it is
done "without payment of the prompt adequate and
effedive compensation required by international law"
or is "arbitrary or discriminatory in rature"). If a
taking violates any one of the dorementioned
proscriptions, it violatesinternational law.

Susana Siderman de Blake's claim that Argentina
violated the international law of expropriation is
substantial and non-frivolous. The cmmplaint all eges
that Argentina officials sized INOSA for their
personal profit and not for any public purpose. The
complaint also alleges that Argentina seized INOSA
becaise the Siderman family is Jewish--a
discriminatory motivation based on ethnicity. See
Restatement § 712 Comment f (noting that "taking
that singles out aiens generally, or diens of a
particular nationality, or particular aliens, would
violate international law").  Findly, none of the
Sidermans has recéved any compensation for the
seizure, let alone just compensation. Asin West, we
have no dfficulty concluding that the Sidermans
complaint contains "substantial and non-frivolous'
alegations that INOSA was taken in violation of
international law.

[16] Beyond establishing that property has been
taken in violation of international law, Susan
Siderman de Blake must demonstrate that the
expropriated property, or property exchanged for it, is
owned or operated by an agency or instrumentality of
Argentina and that the agency or instrumentality is
engaged in commercia adivity in the United States.
The Sidermans allegations establish that INOSA
itself has beaome a agency or instrumentdity of
Argentina.  As defined by the FSIA, an "agency or
instrumentality”

means any entity--

(1) which is a separate legal person, corporate or

otherwise, and

(2) which is an organ of a foreign state or pdliti cd

subdivision thereof, ...and

(3) which is neither a dtizen of a State of the

United States ... nor creaed under the laws of any

third country.

28U.S.C. § 1603b). Asan Argentine corporation,
INOSA satisfies the first and third elements of the
above definition, and the Sidermans basic dlegation
that Argentina has expropriated INOSA suffices as an
alegation that INOSA is now an "organ' of
Argentina or Tucuman. The Sidermans’ all egations
thus stisfy the "agency or instrumentality" definition.
The fina requirement under clause two--that the
agency or instrumentality must be engaged in a
commercia adivity in the United States--is also met.
The Sidermans alegations concerning Argentinas
solicitation and entertainment of American guests at
the Hotel Gran Corona and the hotel's acceptance of
American credit cads and traveler's chedks are
sufficient at this dage of the procealings to show that
Argentina is engaged in a ommercial adivity in the
United States. The Sidermans allegations bring
Susana Siderman de Blake's expropriation claims
within clause two o the international takings
exception.

[17] We hold that the Sidermans complaint and
dedarations alege sufficient fads to bring their
expropriation claims within both the @mmercial
adivity and international takings exceptions to the
FSA's grant of foreign sovereign immunity. We
emphasize the preliminary nature of our holding;
following further development of the fadual record
on remand, the district court ultimately must
determine whether the FSIA exceptions do a do not
apply to the expropriation claims.  While *713 the
Sidermans have sustained their initial burden of
aleging applicable exceptionsto the FSA, Argentina
will have the oppatunity on remand to challenge the
evidence presented by the Sidermans and to present
its own. Under the procedures our circuit has
developed for considering jurisdiction urder the
FSA, Argentina now beas the burden of proving by
a preponderance of the evidence that none of the
FSA exceptions applies to the Sidermans claims.
Schoenberg, 930 F.2d at 779. To the extent that the
jurisdictional fads are disputed on remand, the
parties sould be dlowed to conduct discovery for the
limited purpose of establishing jurisdictional fads
before the daims can be dismissd. See America
West, 877 F.2d at 801 ("[W]here pertinent fads
beaing on the question of jurisdiction are in dispute,
discovery should be dlowed."); see #&so Santos v.
Compagnie Nationale Air France 934 F.2d 89Q 892
n. 2 (7th Cir.1991); Filus v. LOT Polish Airlines,
907F.2d 1328 1332(2d Cir.1990.

[18] Becaise we ae remanding to the district court



for amore complete investigation of the jurisdictional
basis for the Sidermans expropriation claims, we
vacde the district court's judgment dismissng those
claims on the basis of the ad of state doctrine. If the
district court determines that it does have jurisdiction
over the epropriation claims, Argentina can raise,
and the district court can remnsider, the a¢ of state
doctrine @ a defense to those daims.  The district
court erred in applying that doctrine before Argentina
had even entered an appeaance in the cae. "The
burden of proving ads of state rests on the party
asserting the goplicability of the doctrine” Liu, 892
F.2d at 1432 see &so Republic of the Phili ppines v.
Marcos, 862 F.2d 1355 1361 (9th Cir.1988 (en
banc), cert. denied, 490 U.S. 1035 109 S.Ct. 1933
104L.Ed.2d 404(1989. "At aminimum, this burden
requires that a party offer some evidence that the
government aded in its vereign cgpadty and some
indication of the depth and nature of the government's
interest." Liu, 892 F.2d at 1432 Becaise the
district court aded sua sponte in dismissng the
expropriation claims, Argentina has offered no such
evidence of an ad of state. [FN12]

FN12. We dso note that since the time of
the district court's ruling, both the Supreme
Court and our circuit have provided more
extensive guidance on the fadors the district
court should consider in dedding whether it
is appropriate to apply the ad of dsate
doctrine in a given case.  See eg., W.S.
Kirkpatrick & Co. v. Environmenta
Tedonics Corp., 493 U.S. 400, 110 S.Ct.
701, 107L.Ed.2d 816(1990; Liu, 892
F.2d a 143134; Marcos, 862 F.2d at
136061

II. TORTURE CLAIMS

The question of Argentinas immunity from the
Sidermans torture daims is guarely presented,
without the procedural complicaions surrounding the
district court's treament of the expropriation claims.
The district court dismissed the torture daims on the
ground that they fell within no exception to immunity
under the FSA. [FN13] In defending the district
court's dedsion on apped, Argentina agues that the
Sidermans claims are foredosed by the Supreme
Court's opinion in Argentine Republic v. Amerada
Hess Shipping Corp., 488 U.S. 428 109 S.Ct. 683
102 L.Ed.2d 818 (1989. Since Amerada Hess
represents the Court's most extensive treament of the
FS A and its exceptions to immunity, we begin with a
discusson of the cae *714 before turning to the
Sidermans arguments about why the cae does not

predude their torture daims.

FN13. When the district court granted the
initial default judgment in favor of Jose and
LeaSiderman on the torture daims, it relied
on the Alien Tort Statute, which provides the
federal courts with jurisdiction over "any
civil adion by an dien for a tort only,
committed in violation of the law of nations
or atreay of the United States." 28 U.S.C.
8 1350 When the district court
later granted Argentina's motion for relief
from the default judgment, itheld that the
Alien Tort Statute did not provide a
exception to foreign sovereign immunity and
that no exception in the FSA encompassd
the Sidermans' torture daims. The Supreme
Court since has held that the Alien Tort
Statute does not provide jurisdiction over
suits against foreign states; the FSA is the
sole basis for jurisdiction over such adions.
Argentine Republic v. Amerada Hess
Shipping Corp., 488 U.S. 428 434-38, 109
S.Ct. 683 687-90, 102 L.Ed.2d 818(1989.
In light of Amerada Hess and because the
FSA links immunity to subjed matter
jurisdiction, the district court's determination
that no FS A exception applied to the torture
clams necessarily congtituted a
determination that the curt lacked subjec
matter jurisdiction.

Amerada Hess involved a Liberian oil tanker that
was attadked by Argentine milit ary aircraft during the
FalklandgMalvinas War between Grea Britain and
Argentina.  The tanker's owner and its charterer eat
brought suit against Argentina, but the district court
dismised their adions for ladk of subjed matter
jurisdiction urder the FSA. The wurt of appeds
reversed, finding that subjed matter jurisdiction
existed under the Alien Tort Statute. The Supreme
Court, reversing the murt of appeds, held that the
FSA provides "the sole basis for obtaining
jurisdiction over a foreign state in our courts," 488
U.S. at 434, 109 S.Ct. at 688 and found that none of
the exceptions to the genera FSA rule of immunity
encompassd the plaintiffs' claims. 1d. at 439 109
S.Ct. at 690

In Amerada Hess the plaintiffs relied primarily on
the noncommercial tort exception to the FSA's grant
of immunity. That exception eliminates immunity in
cases

in which money damages are sought against a
foreign state for persona injury or deah, or



damage to o loss of property, occurring in the
United States and caused by the tortious ad or
omisgon of that foreign state or of any officia or
employee of that foreign state while ading within
the scope of his office or employment....

28 U.S.C. 8 16084)(5). The Court, limiting this
exception to cases in which the damage to or loss of
property occurred within the territorial jurisdiction of
the United States, held that it did not encompassthe
plaintiffs’ claims. 488 U.S. at 43941, 109 S.Ct. at
69091  Argentina has devoted the bulk of its
argument in the present case to a discusson of the
noncommercia tort exception and Amerada Hess''s
holding that the e<ception does not encompass
tortious adivity perpetrated outside the territorial
jurisdiction of the United States. If the Sidermans
were relying on sedion 1605a)(5), their claims
clealy would be barred under Amerada Hess
However, none of the three aiguments they raise rests
on that exception. Instead, the Sidermans contend
that Argentinaiis preduded from as<erting the defense
of sovereign immunity by the international law
principle of jus cogens, and by the FSA's existing
treay (sedion 1604 and implied waiver (sedion
1605@a)(1)) exceptions. We mnsider ead of these
argumentsin turn.

A. Jus Cogens

[19] The Sidermans contend that Argentina does not

enjoy sovereign immunity with resped to its violation
of the jus cogens norm of international law
condemning official torture. [FN14] While we aree
with the Sidermans that official ads of torture of the
sort they alege Argentina to have @mmitted
constitute a jus cogens violation, we mnclude that
Amerada Hessforedoses their attempt to pcsit abasis
for jurisdiction not expresdy countenanced by the
FSA.

FN14. The term "official torture" is intended
to encompassads of torture performed by or
under the diredion of government officials.

[20] As defined in the Vienna Convention on the
Law of Tredies, ajus cogens norm, also known as a
"peremptory norm" of international law, "is a horm
accpted and remgnized by the international
community of states as a whole a a norm from which
no derogation is permitted and which can be modified
only by a subsequent norm of general international
law having the same carader." Vienna Convention
on the Law of Tredies, art. 53, May 23, 1969 1155
U.N.T.S. 332 8 I.L.M. 679 [hereinafter "Vienna

Convention"]; see &so Restatement § 102Reporter's
Note 6. Jus cogens is related to customary
international law (the dired descendant of the law of
nations), which the Restatement defines as the
"general and consistent pradice of states followed by
them from a sense of legal obligation." Restatement
§ 1042). Courts ascertain customary international
law "by consulting the works of jurists, writing
professedly on public law; or by the general usage
and pradice of nations; *715 or by judicial dedsions
reagnizing and enforcing that law.” United Statesv.
Smith, 18 U.S. (5 Whed.) 153 16061, 5 L.Ed. 57
(1820 (Story, J.); see &so The Paquete Habana,
175U.S. 677, 700, 20 S.Ct. 290, 299, 44 L.Ed. 320
(1900 (in ascertaining and administering customary
international law, courts sould resort "to the austoms
and usages of civilized nations, and, as evidence of
these, to the works of jurists and commentators’);
Filartiga v. Penalrala, 630 F.2d 876 88081 (2d
Cir.1980. Courts ®e&king to determine whether a
norm of customary international law has attained the
status of jus cogens look to the same sources, but
must also determine whether the international
community recognizes the norm as one "from which
no derogation is permitted.” Committee of U.S.
Citizens Living in Nicaragua v. Reagan, 859 F.2d
929, 940 (D.C.Cir.1988 [hereinafter "CUSCLIN "]
(quoting Vienna Convention, art. 53). In CUSCLIN,
the only reported federal dedsion to give extended
treament to jus cogens, the murt described jus
cogens as an elite subset of the norms recognized as
customary international law. Id.

Whil e jus cogens and customary international law are
related, they differ in one important resped.
Customary international law, like international law
defined by tredies and aher international
agreements, rests on the onsent of states. A state
that persistently objeds to a norm of customary
international law that other states accept is not bound
by that norm, see Restatement § 102Comment d, just
as a dtate that is not party to an international
agreement is not bound by the terms of that
agreement. International agreements and customary
international law crede norms known as jus
dispaositivum, the cdegory of international law that
"consists of norms derived from the mnsent of states’
and that is founded "on the sdlf-interest of the
participating states.” Klein, A Theory for the
Applicaion of the Customary International Law of
Human Rights by Domestic Courts, 13 Yale J. Int'l L.
332 351 (1988 [hereinafter "Human Rights in
Domestic Courts "]. Jus dispaositivum binds only
"those states consenting to be governed by it." 1d.



In contrast, jus cogens "embraces customary laws
considered hinding on al nations," id. at 350-51, and
"is derived from values taken to be fundamenta by
the international community, rather than from the
fortuitous or self-interested choices of nations,” id. at
351 Whereas customary international law derives
solely from the consent of states, the fundamental and
universal norms congtituting jus cogens transcend
such consent, as exemplified by the theories
underlying the judgments of the Nuremberg tribunals
following World War Il.  SeeNote, The Nuremberg
Legagy: An Unfulfilled Promise, 63 S.Cal.L.Rev.
833, 868 (1990 [hereinafter "Nuremberg Legacgy "];
Belsky, Merva & Roht-Arriaza Implied Waiver
Under the FSA: A Proposed Exception to Immunity
for Violations of Peremptory Norms of International
Law, 77 Calif.L.Rev. 365, 38586 (1989 [hereinafter
"Implied Waiver "].  The legitimagy of the
Nuremberg proseautions rested not on the mnsent of
the Axis Powers and individual defendants, but on the
nature of the ads they committed: ads that the laws
of al civilized nations define & criminal. See
Nuremberg Legacy, supra, at 862-67. The universal
and fundamental rights of human beings identified by
Nuremberg--rights against genocide, ensavement,
and aher inhumane ads, seeid. at 847 (discussng
Nuremberg Charter)--are the dired ancestors of the
universal and fundamental norms reagnized as jus
cogens. In the words of the International Court of
Justice, these norms, which include "principles and
rules concerning the basic rights of the human
person,” are the mncen of al dtates; "they are
obligations erga omnes." The Barcdona Tradion,
Light & Power Co. (Belgiumv. Spain), 19701.C.J. 3,
32

[21] Because jus cogens norms do not depend solely

on the mnsent of states for their binding force, they
"enjoy the highest status within international law."
CUSCLIN, 859 F.2d at 940 For example, a treay
that contravenes jus cogens is considered under
international law to be void *716 ab initio. See
Vienna Convention, art. 53; Restatement § 102
Comment k. Indeed, the supremacy of jus cogens
extends over all rules of international law; norms that
have dtained the status of jus cogens "prevail over
and invalidate international agreaments and other
rules of international law in conflict with them."
Restatement § 102Comment k. A jus cogens norm
is abjed to modificdion or derogation only by a
subsequent jus cogens norm. Id.

[22] The Sidermans claim that the prohibiti on against
official torture has attained the status of a jus cogens
norm. Thereisno daubt that the prohibition against

official torture is a norm of customary international
law, as the Second Circuit recognized more than ten
yeas ago in the landmark case of Filartiga v.
Pena-lrala, 630 F.2d 876 (2d Cir.1980. Dr.
Filartiga and his daughter, citizens of Paraguay,
brought suit against Paraguayan officials who had
tortured Dr. Filartiga's on to deah. They aleged
jurisdiction urder the Alien Tort Statute, which grants
the district courts "origina jurisdiction of any civil
adion by an dien for a tort only, committed in
violation of the law of nations or a treay of the
United States" 28 U.S.C. § 1350 Dr. Filartiga
claimed that the defendants torture of his n,
perpetrated under color of officia authority, violated
a norm of customary international law prohibiting
official torture, and the wurt agreed. Judge
Kaufman, writing for the curt, explained that "there
are few, if any, isaes in international law today on
which opinion seems to be so united as the limitations
on a state's power to torture persons held in its
custody." 630 F.2d at 881 Judge Kaufman
caaogued the evidencein suppart of this view, citing
several dedarations of the United Nations Genera
Assmbly and human rights conventions prohibiting
torture, [FN15] modern municipal law to the same
effed, and the works of jurists, and finally concluded
"that official torture is now prohibited by the law of
nations." 1d. at 884.

FN15. Judge Kaufman cited the Universa
Dedaration of Human Rights, G.A. Res.
217A(lI), 3 U.N. GAOR Supp. (No. 16),
U.N. Doc. A/810(1948; Dedaration on the
Protedion of All Persons from Being
Subjeded to Torture, G.A. Res. 3452 30
U.N. GAOR Supp. (No. 34) at 91, U.N.
Doc. A/1034(1975; American Convention
on Human Rights, Nov. 22, 1969 36
O.AST.S 1, OA.S Officid Reoords
OEA/Ser. 4 v/l 23, doc 21, rev. 2 (1975;
International Covenant on Civil and Politi cd
Rights, Annexto G.A. Res. 220QXXl)a,
21 U.N. GAOR Supp. (No. 16), U.N. Doc.
A/6316 (1966; European Convention for
the Protedion of Human Rights and
Fundamental Freedoms, Art. 3, Council of
Europe, Europ. T.S. No. 5, 213 U.N.T.S.
211(1968.

Other authorities have dso remgnized that officia
torture is prohibited by customary international law.
In Forti v. SuarezMason, 672 F.Supp. 1531, 1541
(N.D.Cal.1987, a suit predicaed on atrocities
committed by the same Argentine military
government aleged to be responsible for the torture



of Jose Siderman, the district court held that "official
torture constitutes a mgnizable violation of the law of
nations," and described the prohibition against
official torture & "universal, obligatory, and
definable."  Similarly, in Tel-Oren v. Libyan Arab
Republic, 726 F.2d 774 781 (D.C.Cir.1984 (opinion
of Edwards, J.), cert. denied, 470 U.S. 1003 105
S.Ct. 1354 84 L.Ed.2d 377(1985, which involved
an adion against the Paestine Liberation
Organizaion for its ads of terrorism, Judge Edwards
identified torture & a violation of customary
international law.  Judge Bork, athough raising
considerable oppastion to the gplicaion of
customary internationa law in U.S. courts, seeid. at
801-19 (opinion of Bork, J), a the same time
conceded that the international law prohibition
against torture is not disputed. Id. a 820. The
Restatement of Foreign Relations also holds to the
view that customary international law prohibits
official torture. Restatement § 702d). Finally, the
world now has an international agreement focused
spedficdly on the prohibition against torture: The
Convention Against Torture ad Other Cruel,
Inhuman or Degrading Treament or Punishment, 39
U.N. GAOR Supp. (No. 51), 23 1.L.M. 1027 (1984
[hereinafter "Torture Convention"], which entered
into force on June 26, 1987. The United States
signed the Torture Convention in April 1988 the
United States Senate gave its advice ad consent in
October 1988 see 136 Cong.Rec. S1748692 (daily
*717 ed. October 27, 1990, and it now awaits the
President's fili ng of the instrument of ratificaion with
the Seaetary-General of the United Nations. [FN16]

FN16. The Torture Convention defines
torture &

any ad by which severe pain or suffering,
whether physicd or mental, is intentionally
inflicted on a person for such purposes as
obtaining from him or a third person
information or a @nfesson, punishing Hm
for an ad he or athird person has committed
or is suspeded o having committed, or
intimidating or coercing hm or a third
person, or for any reasson based on
discrimination of any kind, when such pain
or suffering is inflicted by or a the
ingtigation of or with the ownsent or
aqquiescence of a public official or other
person adingin an official capadty.

Torture Convention, art. 1. The greement
aso cdls on eadh state party to take
measures to prevent torture within its
territory, id., art. 2, and to "ensure that all
ads of torture ae offenses under its criminal

law," id., art. 4. States parties must either
proseaute or extradite persons charged with
torture. 1d., arts. 5-8. Each state party also
must ensure that torture victims or their
decedents "obtain[ ] redress and halve] an
enforcedle right to fair and adequate
compensation including the means for as full
rehabilitation as possble” Id., art. 14(1).
Finaly, the Torture Convention creaes a
"Committee a@ainst Torture” which is
responsible for recadving and reviewing
states compliance with the agreement. Id.,
arts. 17-24.

In light of the unanimous view of these authoritative

voices, it would be unthinkable to conclude other than
that ads of official torture violate aistomary
international law.  And while not all customary
international law carries with it the force of a jus
cogens norm, the prohibition against official torture
has attained that status. In CUSCLIN, 859 F.2d at
941-42, the D.C. Circuit announced that tortureis one
of a handful of ads that constitute violations of jus
cogens. In Filartiga, though the @urt was not
explicitly considering jus cogens, Judge Kaufman's
survey of the universal condemnation of torture
provides much suppat for the view that torture
violates jus cogens.  In Judge Kaufman's words,
"[among the rights universally proclaimed by all
nations, as we have noted, is the right to be free of
physicd torture." 630F.2d at 890. Supparting this
case law is the Restatement, which recognizes the
prohibition against official torture @& one of only a
few jus cogens norms. Restatement § 702 Comment
n (also identifying jus cogens norms prohibiting
genocide, slavery, murder or causing disappeaanceof
individuals, prolonged arbitrary detention, and
systematic radal discrimination).  Finaly, there is
widespread agreament among scholars that the
prohibition against official torture has achieved the
status of a jus cogens norm.  See eg., Implied
Waiver, supra, at 389, 393-94; Parker & Neylon, Jus
Cogens. Compelling the Law of Human Rights, 12
Hastings Intl & Comp.L.Rev. 411, 437-39 (1989);
Human Rights in Domestic Courts, supra, at 354 n.
111, Randall, Universal Jurisdiction Under
International Law, 66 Tex.L.Rev. 785 830(1988.

Given this extraordinary consensus, we mnclude that
the right to be free from official torture is
fundamental and universal, a right deserving of the
highest status under international law, a norm of jus
cogens. The aad of the whip, the damp o the
thumb screw, the aush of the iron maiden, and, in
these more dficient modern times, the shock of the



eledric cdtle prod are forms of torture that the
international order will not tolerate. To subjed a
person to such horrors is to commit one of the most
egregious violations of the persona seaurity and
dignity of a human being. That states engage in
official torture canot be doubted, but al states
believe it is wrong, al that engage in torture deny it,
and no state daims a sovereign right to torture its
own citizens. SeeFilartiga, 630 F.2d at 884 (noting
that no contemporary state as<rts "a right to torture
its own or another nation's citizens"); id. a n. 15
("The faa that the prohibition against torture is often
honored in the bread does not diminish its binding
effed as a norm of international law."). Under
international law, any state that engages in officia
torture violates jus cogens.

The question in the present case is what flows from
the Sidermans’ all egation that Argentina tortured Jose
Siderman and thereby violated a jus cogens norm.
The Sidermans contend that when a foreign *718
state's ad violates jus cogens, the state is not entitled
to sovereign immunity with resped to that ad. This
argument begins from the principle that jus cogens
norms "enjoy the highest status within international
law," CUSCLIN, 859 F.2d at 940, and thus "prevail
over and invalidate ... other rules of international law
in conflict with them," Restatement § 102 Comment
K. The Sidermans argue that since sovereign
immunity itself is a principle of international law, it is
trumped by jus cogens. In short, they argue that
when a state violates jus cogens, the doak of
immunity provided by international law falls away,
leaving the state anenable to suit.

As a matter of international law, the Sidermans
argument caries much force We previously have
recgnized that "[s|overeign immunity is a principle
of international law." International Assn of
Madinists & Aerospace Workers (IAM) .
Organizaion of Petroleum Exporting Countries
(OPEC), 649 F.2d 1354 1359 (9th Cir.198)), cert.
denied, 454 U.S. 1163 102 S.Ct. 1036 71 L.Ed.2d
319 (1982. Chief Justice Marshall identified the
foundation of the doctrine of sovereign immunity as
the "perfed equality and absolute independence of
sovereigns,” a state of affairs making it improper for
one state to subjed another to its jurisdiction. The
Schooner Exchange, 11 U.S. (7 Cranch) at 137. As
described by one scholar of international law, the
doctrine of foreign sovereign immunity "is rooted in
two bases of international law, the notion of
sovereignty and the notion of the eyuality of
sovereigns.”  Riesenfeld, Sovereign Immunity in
Perspedive, 19 Vand. J. Transnat'l L. 1 (1986.

When Jack Tate, writing on behalf of the State
Department, issuied his famous letter in 1952 the
United States was remgnizing the trend in
international law toward adoption of the restrictive
principle of foreign sovereign immunity, under which
states recave immunity for their sovereign ads (jure
imperii ) but not their private ads (jure gestionis ).
With the enadment of the FSA, Congress explicitly
adopted the restrictive principle, identifying its origin
in international law. 28 U.S.C. § 1602(findings and
dedaration of purpose); seedso H.R.Rep. No. 1487,
94th Cong., 2d Sess 7, reprinted in 1976 U.S.Code
Cong. & Admin.News 6604 6605 (FSA "would
codify the so-cdl ed 'restrictive' principle of sovereign
immunity, as presently recognized in international
law"); id. at 8, 1976U.S.Code Cong. & Admin.News
a 6606 ("Sovereign immunity is a doctrine of
international law under which domestic oourts, in
appropriate caes, relinquish jurisdiction over a
foreign state."); id. at 9, 1976 U.S.Code Cong. &
Admin.News at 6608 ("[S]overeign immunity is a
question of international law to be determined by the
courts.").

The Sidermans posit that becaise sovereign
immunity derives from international law, jus cogens
supersedes it.  "Jus cogens norms represent the
fundamental duties incident to international life.
They are a essential component of the modern law
definition of sovereignty.” Implied Waiver, supra, at
392 International law does not recognize an ad that
violates jus cogens as a sovereign ad. A dtate's
violation of the jus cogens norm prohibiting official
torture therefore would not be atitled to the
immunity afforded by international law.

Unfortunately, we do not write on a dean date. We
ded not only with customary international law, but
with an affirmative Act of Congress the FSA. We
must interpret the FSA through the prism of
Amerada Hess Nothing in the text or legidative
history of the FSA explicitly addresses the dfed
violations of jus cogens might have on the FSA's
cloak of immunity. Argentina cntends that the
Supreme Court's gatement in Amerada Hessthat the
FSA grants immunity "in those caes involving
alleged violations of international law that do not
come within one of the FSIA's exceptions,” 488 U.S.
at 436, 109 S.Ct. at 688 predudes the Sidermans
relianceon jus cogensinthiscase. Clealy, the FSA
does not spedficdly provide for an exception to
sovereign immunity based on jus cogens. In
Amerada Hess the Court had no occasion to consider
ads of torture or other violations of the peremptory
norms of international law, and such violations



admittedly differ in kind *719 from transgressons of
jus dispositivum, the norms derived from
international agreements or customary international
law with which the Amerada Hess Court dedt.
However, the Court was $ emphatic in its
pronouncement “that immunity is granted in those
cases involving all eged violations of international law
that do not come within one of the FSA's
exceptions,” Amerada Hess 488 U.S. at 436, 109
S.Ct. a 688 and so spedfic in its formulation and
method d approad, id. at 439, 109 S.Ct. a 690
("Having determined that the FS A provides the sole
basis for obtaining jurisdiction over a foreign state in
federal court, we turn to whether any of the
exceptions enumerated in the Act apply here"), that
we nclude that if violations of jus cogens
committed outside the United States are to be
exceptions to immunity, Congress must make them
s0. The fad that there has been a violation of jus
cogens does not confer jurisdiction urder the FSA.

B. Existing Treay Exception

The FSA sedion establishing the general rule of
foreign sovereign immunity in United States courts,
28 U.S.C. § 1604 provides that the rule of immunity
is "[slubjed to existing international agreements to
which the United States is a party at the time of
enadment of" the FSA. In Amerada Hess the
plaintiffs argued that Argentinas immunity was
subjed to the Geneva Convention on the High Seas
and the Pan American Maritime Neutrality
Convention and that those tredies creded an
exception to FSA immunity under sedion 1604
The Court rejeded the agument, adopting a narrow
view of sedion 1604
This exception applies when internationa
agreaments expresdy conflict with the immunity
provisions of the FSA, hardly the drcumstancesin
this case. [The Geneva axd Pan American
Conventions] only set forth substantive rules of
conduct and state that compensation shall be paid
for certain wrongs. Theydo not crede private
rights of adion for foreign corporations to recover
compensation from foreign states in United States
courts.

488 U.S. a 442 109 SCt. a 692 (interna
guotations, aterations, and citations omitted). Thus,
the Court ereded a serious obstade to claims that, by
subscribing to a treay or other international
agreement, a defendant state loses its immunity under
the FSA.

[23] The Sidermans argue that Argentina's immunity

under the FSA is "subjed to" the Universal
Dedaration of Human Rights, G.A. Res. 217A(lll),
U.N. Doc. A/810 (1948, and the United Nations
Charter. Neither of these documents can suppart the
weight the Sidermans placeon them. The Universa
Dedaration of Human Rights is a resolution of the
General Asembly of the United Nations. As auch, it
is a powerful and authoritative statement of the
customary international law of human rights. See
Filartiga v. Pena-lrala, 630 F.2d 876 88284 (2d
Cir.1980. However, it is not an "international
agreement” within the meaning of sedion 1604
Whil e the meaning of that term may not be restricted
to tredies that the United States has ratified pursuant
to Article Il, Sedion 2 of the Constitution, see
Restatement, Intro.  Note to Part Ill, a 146 the
legidlative history of the FSIA reveds that Congress
intended the FSA to be subjed to enforcedle
agreaments between the United States and other
foreign states or international organizaions. The
House Report refers to severa examples of
"international agreements," including the NATO
Status of Forces Agreament, and tredies of
friendship, commerce and navigation. H.R.Rep. No.
1487, 94th Cong., 2d Sess 17-18, reprinted in 1976
U.S.Code Cong. & Admin.News 6604 6616 These
international agreements, which are intended by the
parties to be legally binding urder internationa law,
are cdegoricdly different from the Universal
Dedaration of Human Rights, which creaes lega
obligations only insofar as it represents evidence of
customary international law. We seeno indicaionin
the FSA or its legidative history that Congress
intended the term “international agreements' to
include non-binding resolutions of the General
Asembly of the United Nations.

[24] *720 The United Nations Charter, in contrast to
the Universal Dedaration, is a treay of the United
States. However, the Sidermans have been urgble to
point out any languege in the Charter regarding
individual remedies or compensation for violations of
its sibstantive rules of conduct. In contrast, the
tredies that were & isue in Amerada Hesswere quite
spedfic aout the rights to compensation of merchant
ships in time of war. See Amerada Hess 488 U.S. at
442n. 10, 109S.Ct. at 692n. 10. For example, the
Pan Americen Maritime Neutrality Convention
provides that belli gerents must indemnify any damage
they cause to neutral merchant ships. Id. Despite
these spedfic remedia provisions, the Court was
unwilli ng to hold that the tredies expresdy confli cted
with the immunity creded by the FSA, and thus
found sedion 1604 inapplicable. We canot,
consistently with Amerada Hess accet the



Sidermans argument that the U.N. Charter expresdy
conflicts with the FSA when the Charter does not
even discusscompensation or individual remedies.

We hold that the Sidermans have fail ed to identify an
international agreement to which the United States is
a party that "expresdy conflict[s] with the immunity
provisions of the FSA." Amerada Hess 488 U.S. at
442 109S.Ct. at 692 The eisting treay exception
of sedion 1604 d@s not apply to the torture daims.

C. Implied Waiver Exception

[25] The FSA provides that "[a] foreign state shall
not be immune from the jurisdiction of courts of the
United States or of the States in any case ... in which
the foreign state has waived its immunity either
explicitty or by implicaion, notwithstanding any
withdrawal of the waiver which the foreign state may
purport to effed except in acordance with the terms
of the waiver." 28 U.S.C. § 160%3a)(1). The
Sidermans contend that Argentina avail ed itself of our
courts in its pursuit of Jose Siderman and, in doing
so, implicitly waived its immunity defense with
resped to their claims for torture and perseadtion.
They asert that after the dder Siderman fled to this
country, Argentina commenced malicious criminal
procealings against him in Argentina, and requested
the eadstance of the Cdlifornia state wurts in
obtaining jurisdiction over his person. The
Cdlifornia oourts, unaware of Argentinas true
intentions, complied by effeding service of process

Argentina did not controvert the Sidermans' implicit
waiver argument in the district court. [FN17] As s
true with respea to the cmmercid adivity and
international takings clauses on which the Sidermans
base jurisdiction for their expropriation claims, then,
the only material before us on the subjed of waiver is
that presented by the Sidermans.  We onclude that
their allegations and evidence suffice to bring their
claims for torture within sedion 1605a)(1) of the
FSA. On remand, Argentina will have a
oppatunity to rebut the Sidermans evidence At this
stage of the procealings, however, we ae unable to
say that the Sidermans arguments as to implied
waiver are devoid of merit.

FN17. Argentinas ole ntention below
with resped to the Sidermans torture daims
was that the FSA's noncommercia tort
exception, sedion 1605a)(5), predudes an
immunity defense only in cases where a
sovereign hes engaged in tortious adivity
within the territorial jurisdiction of the

United States.  We so held in McKed v.
Islamic Republic of Iran, 722 F.2d 582(Sth
Cir.1983, cet. denied, 469 U.S. 880, 105
S.Ct. 243 83 L.Ed.2d 182(1984), where we
stated that "nothing in the legidative history
[of sedion 1605@)(5) ] suggests that
Congressintended to asert jurisdiction over
foreign states for events occurring wholly
within their own territory." Id. at 588 see
also Berkovitz v. Idamic Republic of Iran,
735 F.2d 329 331 (9th Cir.1984, cert.
denied, 469 U.S. 1035 105 S.Ct. 510, 83
L.Ed.2d 401 (1984 ("Subsedion (a)(5)
requires 'persona injury, or deah
ocaurring in the United States ... ). The
Supreme Court confirmed our position
in Amerada Hess 488 U.S. at 439 109
S.Ct. at 690 ("Sedion 16053a)(5) is limited
by its terms ... to those caes in which the
damage to or loss of property occurs in the
United States” (emphasis in original)).
The Sidermans have never relied upon
sedion 1605a)(5), however, in asserting
that jurisdiction exists over their claims for
torture.

The FSA's waver exception "is narrowly
construed.” Joseph v. Office of Consulate General of
Nigeria, 830 F.2d 1018 1022 (9th Cir.198%, cert.
denied, 485 U.S. *721 905 108 S.Ct. 1077, 99
L.Ed.2d 236 (1988. The House Report
acompanying the passage of the FSA gives three
examples of an implied waiver:
With resped to implicit waivers, the curts have
found such waivers in cases where aforeign state
has agreal to arbitration in another country or
where aforeign state has agreed that the law of a
particular country should govern a @ntrad. An
implicit waiver would also include a situation
where a foreign state has filed a responsive
pleading in an adion without raising the defense of
sovereign immunity.

H.R.Rep. No. 1487, 94th Cong., 2d Sess 18 (1976,
reprinted in 1976 U.S.C.C.A.N. 6604 6617 The
House Report does not purport to provide a
exclusive list of the drcumstances giving rise to
impli ed waivers, however, and we have not construed
it in this fashion. Thus, while we stated in Joseph
that implied waivers will "ordinarily [be] found" only
in the three situations mentioned in the legidative
history, 830 F.2d at 1022 (citing Frolova v. Union of
Soviet Socialist Republics, 761 F.2d 37Q 377 (7th
Cir.1985), we went beyond those eamples to
establish the more general propasition that where a



written agreement entered into by a foreign sovereign
"contemplates adjudication of a dispute by the United
States courts,” we will find the sovereign to have
waived itsimmunity. Joseph, 830F.2d at 1023

We oncluded in Joseph that the Federal Republic of
Nigeria, by signing a leasse agreement which stated
that the prevailing party in any court dispute aising
out of its terms would be atitled to attorney's fees,
had rendered itself susceptible to suit in our courts.
The lesse did not provide spedficdly for the
adjudication of disputes in the United States. Nor
did it state that United States law would govern such
adions. Thus, it did not fal into one of the
caegories mentioned by the House Report.
However, because the lease d isue mncened a
house in San Francisco which Nigeria had rented as a
consulate, we surmised that Nigeria must have had
United States courts in mind when it agreed to its
adjudicatory provisions. And since Nigeria culd
ressonably be said to have ntemplated
"participation of the United States courts in [its]
disputes' with its landlord, 830 F.2d at 1023 we
found it to have waived its immunity from a suit
brought by that landlord.

Other courts have similarly focused on the question
whether a sovereign defendant entering into a written
agreament envisioned the involvement of United
States courts in its dedings with another party. In
Maritime Int'l Nominees Establi shment v. Republi ¢ of
Guinea 693 F.2d 1094(D.C.Cir.1982), cert. denied,
464 U.S. 815 104 S.Ct. 71, 78 L.Ed.2d 84 (1983,
for example, the D.C. Circuit dedined to find a
waiver of immunity where the treay on which the
plaintiff premised its waiver argument "concededly
did not foresee arole for the United States courts...."
Id. a 1104  Similarly, in Frolova, the Seventh
Circuit held that the former Soviet Union had not
waived its immunity in signing various international
agreements where it could not have "anticipated ...
that American courts would be the means by which
the documents' provisions would be enforced." And
in Liberian Eastern Timber Corp. v. Republic of
Liberia, 650 F.Supp. 73, 76 (S.D.N.Y.1986), aff'd,
854 F.2d 1314(2d Cir.1987), Judge Weinfeld found
that Liberia had waived its immunity from the
enforcement of an arbitration award by enteringinto a
treay which "clealy contemplated the involvement
of the wurts of any of the Contrading States,
including the United States as a signatory to the
Convention, in enforcing the peauniary obli gations of
the avard." Cf. Amerada Hess 488 U.S. at 442-43,
109 S.Ct. at 692 (finding ro basis for concluding that
Argentina had waived its immunity, explicitly or

implicitly, "by signing an international agreement that
contains no mention of a waiver of immunity to suit
in United States courts or even the availability of a
cause of adion in the United States.").

[26] Thus, the esential inquiry in written agreement
cases is whether a sovereign contemplated the
involvement of United States courts in the dfair in
isale. Here, we @mnfront a situation where Argentina
*722 apparently not only envisioned United States
court participation in its perseaition of the
Sidermans, but by its adions deliberately implicated
our courts in that perseaution. The Sidermans have
presented evidence that a yea after Jose, Lea ad
Carlos Siderman fled Argentinaiin fea for their lives,
the Argentine military authorities dtered the
Tucuman provincia land records to show that they
had held title only to 127 as oppased to 127000,
aages of land in the Province and that in their
last-minute dforts to raise cah they had thus <ld
property which did not belong to them. The
Tucuman Public Proseautor then initiated criminal
procealings against Jose Siderman for this
"fraudulent” sale, and had the Tucuman Supreme
Court enlist the dd of our courts, via aletter rogatory,
in serving im with process [FN18] The letter
rogatory, dated May 11, 198Q informed the Presiding
Judge of the Los Angeles Superior Court that
criminal procealings were pending against Jose
Siderman in the Supreme Court of Tucuman. It
requested the urt's assstance in serving papers on
Siderman, who was living in Los Angeles at the time.
Whil e the court complied with the request, the record
isnot clea asto the subsequent course of the lawsuit.
In their papers in suppat of jurisdiction, the
Sidermans suggest that the Argentine military
authorities sought to oktain Jose's return to Argentina
in order to further torture and perhaps even to Kkill
him. [FN19]

FN18. The Sidermans have presented
material indicaing that after the military
coup in 1976 the Argentine @urts were
transformed into puppets of the military
regime. In addition to presenting genera
evidence of this transformation, the
Sidermans have dleged that those judges
who stood in the way of the authorities
efforts to expropriate their properties were
mysteriousdy removed from office while
other, more "loya", judges were used to
legitimize the adivities of the new
government.

FN19. In its letter to the United States



Department of State dedaring immunity
from the Sidermans’ suit, dated February 16,
1983 Argentina stated that Jose Siderman's
presence before the Supreme Court of
Tucuman was desired in relation to the
property fraud charges. The letter noted
Argentina's request of asdstance from the
Superior Court of Los Angelesin the matter.

Shortly after the Los Angeles Superior Court
recaved Argentinads letter rogatory, indeed,
Argentina requested that the Italian authorities arrest
Siderman, who had travelled to Italy for a wedding,
and extradite him to Argentina for having allegedly
forged cetain travel documents.  Siderman was
detained in Italy for seven months, twenty-seven days
of which time was gent in prison, before an Italian
court dismissed the charges against him as pretextual
and denied Argentinas extraditi on request.

We onclude that the Sidermans have presented
evidence sufficient to suppart afinding that Argentina
has implicitly waived its vereign immunity with
resped to their claims for torture. The evidence
indicates that Argentina deliberately involved United
States courtsin its efforts to perseaute Jose Siderman.
If Argentina has engaged our courts in the very
course of adivity for which the Sidermans seek
redress it has waived its immunity as to that redress

[27] As noted, Argentina will have an oppatunity to
rebut the Siderman's evidence on remand. We do not
suggest that because Argentina may have implicitly
waived its immunity in this git, any foreign
sovereign which takes adions against a private party
in our courts necessarily opens the way to all manner
of suit by that party. To suppat afinding of implied

waiver, there must exist a dired connedion between
the sovereign's adivities in our courts and the
plaintiff's claims for relief. Only becaise the
Sidermans have presented evidence indicaing that
Argentinas invocation of United States judicia
authority was part and parcd of its efforts to torture
and perseaite Jose Siderman have they advanced a
sufficient basis for invoking that same authority with
resped to their causes of adion for torture. It will be
up to the district court on remand to determine
whether the requisite dired connedion exists. If it
does, Argentina will be subjed to the urt's
jurisdiction for the torture daims.

*723 The district court erred in dismissng the
Sidermans torture daims.

CONCLUSION

The Sidermans complaint and the evidence they
have presented in suppart of their alegations paint a
horrifying portrait of anti-Semitic, government-
sponsored tyranny. The record that so far has been
developed in this case reveds no ground for shielding
Argentina from the Sidermans claims that their
family businesswas golen from them by the military
junta that took over the Argentine government in
1976 It further suggests that Argentina has
impli citly waived its vereign immunity with resped
to the Sidermans' claims for torture.

We REVERSE and REMAND for further
proceadings consistent with this opinion.

END OF DOCUMENT



